
SPECIAL CALLED CITY 
COUNCIL MEETING 

THURSDAY, MAY 6, 2021 | 6PM 

The Council will meet in the Mauldin City Hall at 5 
East Butler Road in the Courtroom 

Please note that members of the public are encouraged to participate remotely through 
Zoom. Please visit the City’s website at https://cityofmauldin.org/your-
government/meetingminutesagendas/ to access the meeting via audio 

 and videoconferencing. 

https://cityofmauldin.org/your-government/meetingminutesagendas/
https://cityofmauldin.org/your-government/meetingminutesagendas/


CITY OF MAULDIN          
SPECIAL CALLED CITY COUNCIL MEETING AGENDA 

MAY 6, 2021, 6PM 
CITY HALL - COUNCIL CHAMBERS 

5 E. BUTLER ROAD 

1. Call to Order

a. Invocation

b. Pledge of Allegiance

c. Welcome

Mayor Terry Merritt 

2. Unfinished Business

Ordinances – Second and Final Reading

a. An Ordinance authorizing the conveyance of certain real
property in the City of Mauldin

Mayor Terry Merritt 

Councilor Matney 

3. New Business

Ordinances – First Reading

a. An Ordinance approving a Major change to Centerpointe PD

   Standing Committee Items 

b. Construction Contract for Phase II of the Cultural Center
Renovations

Mayor Terry Merritt 

Councilor Kuzniar 

4. Adjournment

Councilor Matney 



MAULDIN ORDINANCE _______________-2021 

AN ORDINANCE AUTHORIZING THE CONVEYANCE OF 
   CERTAIN REAL PROPERTY IN THE CITY OF MAULDIN 

WHEREAS, the City of Mauldin owns a 0.62 acre tract of land located at 1 E. Butler 

Road, Mauldin, SC and identified by Greenville County Tax Map No. M0030102001400 

within the city limits of Mauldin, County of Greenville (hereinafter “City Property”); and,  

WHEREAS, Parker Group Development, LLC is under contract to purchase a 0.60 

acre tract of land adjacent to the City’s Property located at 1 E. Butler Road and identified by 

Greenville County Tax Map No. M003010201600 (hereinafter “Parker Group Property”); 

and, 

WHEREAS, in support and furtherance of the City of Mauldin’s Downtown Master 

Plan, the City desires to convey the City Property to Parker Group Development, LLC in 

exchange for Parker Group Development’s conveyance of the Parker Group Property to the 

City of Mauldin pursuant to the terms of the Property Exchange Agreement attached hereto 

as Exhibit “A;” and,    

WHEREAS, pursuant to S.C. Code § 5-7-40, a municipality may convey or dispose of 

property it owns by Ordinance; and, 

WHEREAS, the Mayor and City Council find that it is in the best interest of the City of 

Mauldin to convey the City Property pursuant to the terms of the Property Exchange 

Agreement attached hereto as Exhibit “A”. 

NOW, THEREFORE, BE IT ORDAINED, by the Mayor and Council of the City of 

Mauldin, that the Mayor of the City is hereby authorized, empowered, and directed to 

execute the Property Exchange Agreement, a quit-claim deed for the City Property, and all 



other necessary closing documents to convey any and all interest the City may have in the 

City Property pursuant to the terms of the Contract attached hereto as Exhibit “A”.  

This Ordinance shall be effective upon second reading approval thereof and no 

further authorization is required to execute and deliver all documents related to the 

conveyance contemplated by this Ordinance. 

Terry Merritt, Mayor 

ATTEST: 

Cindy Miller, Municipal Clerk 

Introduced by:  __________________________________ 

First Reading:  __________________________________ 

Second Reading:  ________________________________ 

Approved as to form:  _____________________________ 
        City Attorney 



CITY COUNCIL 
AGENDA ITEM 
 
MEETING DATE:   May 6, 2021 
 
AGENDA ITEM:   3a 
 
TO: City Council 
 
FROM: Business & Development Services Director, David C. Dyrhaug 
 

SUBJECT: Major Change to Centerpointe PD at 356 Bridgeway Blvd 
 *** 1st Reading *** 
 
 

 

REQUEST 

The City of Mauldin has received a request to make a change to the Centerpointe PD pursuant to Section 
5:11.17 of the Mauldin Zoning Ordinance.  The change consists of amending the use description for 21.96 
acres located at 356 Bridgeway Blvd.  The applicant has requested to change this description from “Office 
Building” to “Office, Commercial, Institutional” to accommodate a prestigious charter school.  The school 
is proposing to move into the facility recently vacated by Samsung. 
 
The school has also indicated that they are under a compressed timeline.  They have requested special 
consideration for the City Council to hold an additional special called meeting during the month of May so 
that both readings of the ordinance for the change to this Planned Development can be completed in May. 

BACKGROUND 

The proposed charter school, which wishes to remain confidential at this stage, provides a K-12 curriculum.  
The school strives to be an engaging and innovative community that educates students while integrating 
enriched math and science curricula.  One of the ways that this school stands out is that they also strive to 
develop an understanding of environmental sustainability, renewable energy, and technology to enhance 
students’ achievements. 

OWNER(S): Phil Hughes, Village Land Inc 

AUTHORIZED REP(S): N/A 

TAX MAP NUMBER(S): 0542.01-01-020.00 

LOCATION: 356 Bridgway Blvd 

CURRENT ZONING: PD, Planned Development 

SIZE OF PROPERTY: Approx. 21.96 acres 

REQUESTED CHANGE: Change Description of Site from “Office 
Building” to “Office, Commercial, Institutional” 

 



 
The school is proposing to undertake renovations to the facility.  These renovations will entail creating 54 
classrooms, art/music/science labs, a cafeteria and indoor gymnasium.  The school does not plan to alter 
the footprint of the facility or the parking.  The only modifications to the site proposed at this time are the 
provision of outdoor athletic and physical education areas and an outdoor playground.  These areas will be 
enclosed by a fence.  The school will have a capacity of 1,100 to 1,200 students (K-12).  They anticipate 
opening in August 2022 and plan to begin construction of the renovations in June 2021. 

PLANNED DEVELOPMENT PROCEDURES 

Pursuant to Section 5:11.17 of the Mauldin Zoning Ordinance, any change or amendment to a planned 
development (PD) relating to the use of the property must be approved by City Council.  The Planning 
Commission provides the City Council with a recommendation regarding the change or amendment.  The 
Planning Commission also reviews the final development plan for approval. 

PLANNING COMMISSION MEETING 

On April 27, 2021, the Planning Commission conducted a public hearing for this change to the Centerpointe 
Planned Development (PD).  There were no public comments offered at this public hearing.  At the 
conclusion of the public hearing, the Planning Commission unanimously voted, 7-0, to recommend 
approval of this change to the Centerpointe PD. 

REVIEW CRITERIA 

The Mauldin Zoning Ordinance does not contain any specified criteria that should be considered by the 
Planning Commission when reviewing requests for rezoning or planned developments.  However, the 
following criteria are typical of those used by other jurisdictions. 
 

A. Consistency with the Comprehensive Plan or, if conditions have changed since the Comprehensive 
Plan was adopted, consistency with the overall intent of the Plan, recent development trends, and 
the general character of the area; 

B. Suitability of the site’s physical, geological, hydrological and other environmental features to 
support the breadth and intensity of uses that could be developed in the proposed zoning district; 

C. Compatibility of all the potential uses allowed in the proposed zoning district with surrounding 
uses and zoning districts in terms of suitability of location, impacts on the environment, noise, 
density, nature of use, traffic impacts, aesthetics, ability to develop adjacent properties under 
existing zoning, and potential influence on property values; 

D. Capacity of public infrastructure and services to sufficiently accommodate all potential uses 
allowed in the proposed district without compromising public health, safety or welfare; and 

E. Public need for the potential uses permitted in the requested zoning district. 

STAFF FINDINGS 

Based on the above criteria, staff provides the following findings for consideration of the proposed request. 
 

A. Comprehensive Plan Consistency 
 

This change to the Centerpointe PD appears consistent with the Employment Center designation 
listed in the Comprehensive Plan. 
 

B. Suitability of the Site 
 



There are no apparent floodplains, wetlands, or topographic constraints on the site.  Staff is not 
aware of any issues pertaining to the suitability of the site. 
 

C. Compatibility of the Development 
 

This property is located in a mixed use environment that includes distribution facilities, townhomes, 
offices, and other urban village uses coming to BridgeWay Station.  Holland Road is also home to 
other educational facilities including Mauldin Middle School, Mauldin Elementary School, and the 
Golden Strip Career Center.  It appears to be compatible with the surrounding area. 
 

D. Infrastructure Capacity 
 

All utilities, including water and sewer, are available on site. 
 

E. Public Need 
 

This project will provide additional educational opportunities for families in Mauldin. 

TIMELINE 

On March 11, 2021, staff received the request to amend the Centerpointe PD. 
 
On April 27, 2021, the Planning Commission unanimously voted, 7-0, to recommend approval of this 
change to the Centerpointe PD. 
 
On April 29, 2021, the Building Codes Committee is meeting to review this change to the Centerpointe PD. 

RECOMMENDATION 

Based on its findings, staff supports the applicants’ request to amend the Centerpointe PD to allow for a 
charter school. 
 

Recommended Motion:  I move that the City Council approve the requested change to the 
Centerpointe PD. 

ATTACHMENTS 

Proposed Ordinance (statement of intent and preliminary development plan contained therein) 
  



 



 



ORDINANCE # __________    
 
 

AN ORDINANCE APPROVING A MAJOR CHANGE TO THE 
CENTERPOINTE PLANNED DEVELOPMENT DISTRICT 

 
 

WHEREAS, in 1997, the City of Mauldin rezoned certain property known as 
Centerpointe, identified as a 88.43 site area as shown on the Development Plan attached hereto 
as Exhibit “A,” as a Planned Development District pursuant to a Statement of Intent attached 
hereto as Exhibit “B”; and 
 

WHEREAS, according to the Statement of Intent attached hereto as Exhibit “B”, the 
Planned Development required Restrictive Covenants for Centerpointe, which were filed with 
the Greenville County Register of Deeds Office on November 14, 1997 in Deed Book 1727 at 
Page 246.  The original Statement of Intent also called for “high quality buildings including 
Corporate Headquarters, General Office, Office Distribution, and Multi-Family Residential”; and 
 

WHEREAS, to allow for a charter school facility, the Property Owner is requesting an 
amendment to the original Preliminary Development Plan and Statement of Intent that would 
allow for consideration of office, commercial and institutional uses for a certain tract of land 
within Centerpointe identified as a 21.96-acre tract (hereinafter referred to as “Property”); and 
 

WHEREAS, the Property Owner submitted an Amended Preliminary Development Plan 
and Statement of Intent setting forth the change in use for the Property, copies of which are 
attached hereto and incorporated herein as Exhibit “C”; and  

 
WHEREAS, according to Exhibit “C”, the design of the office, commercial and 

institutional uses will be consistent with the design guidelines set forth in the original Statement 
of Intent and the Restrictive Covenants; and 

 
WHEREAS, according to the City of Mauldin Zoning Ordinance, Section 5:11.17(B), a 

change in use to a Planned Development is considered a Major Change; and 
 
WHEREAS, pursuant to Section 5:11.17(B) of the Mauldin Zoning Ordinance, major 

changes to a Planned Development District may be approved by City Council; and 
 
WHEREAS, an amendment to the original Statement of Intent to allow for the expansion 

of office, commercial and institutional uses on the Property will not be detrimental to the 
adjacent parcels or the immediate surrounding area. 
 
NOW THEREFORE BE IT ORDAINED by the mayor and City Council of the City of Mauldin, 
South Carolina, in council assembled and by the authority thereof 
 
Section 1.  That the Preliminary Development Plan and Statement of Intent for the Property be 
amended to allow for the expansion of office, commercial and institutional according to the 
requirements of Exhibit “C” attached hereto and the Restrictive Covenants covering the property. 
 



Section 2.  This ordinance shall become effective upon second reading approval thereof. 
  
 
Passed on First Reading ________________________________  
 
Passed on Second Reading ______________________________ 
 

 
 

CITY OF MAULDIN, SOUTH CAROLINA   
 
 

 BY: ________________________________   
 Terry Merritt, Mayor   
ATTEST: 
 
 
___________________________________   
Cindy Miller, Municipal Clerk 
 
 
APPROVED AS TO FORM:         
 
 
___________________________________        
John Duggan, City Attorney        



EXHIBIT A 
 

 



EXHIBIT B 
 

 



 





 



EXHIBIT C 
 

 



 







CITY COUNCIL 
AGENDA ITEM SUMMARY 

MEETING DATE:  May 6, 2021 
AGENDA ITEM:  3b 

TO: 
FROM: 
SUBJECT: 

City Council 
City Administrator Brandon Madden 
Construction Contract for Phase II of the Cultural Center Renovations 

REQUEST 
Council is requested to approve a Resolution and a construction contract with Momentum Construction 
Services, LLC.  

HISTORY/BACKGROUND 

During its April 19, 2021 meeting, City Council awarded the bid for a Construction Manager At Risk 
(CMAR) to provide preconstruction and construction services for Phase II of the Cultural Center 
Renovations to Momentum Construction Services, LLC.  

ANALYSIS or STAFF FINDINGS 
Based on City Council’s selection of Momentum Construction Services, LLC., the attached contract 
was drafted for the proposed renovations by Momentum Construction Services, LLC.  

FISCAL IMPACT 
Council appropriated $250K in its FY2021 Capital Project Budget for the renovations.  

RECOMMENDATION 
Staff recommends approval of the Resolution and contract. 

ATTACHMENTS 
Resolution 
Contract 



RESOLUTION -2021 

A RESOLUTION TO APPROVE MOMENTUM CONSTRUCTION SERVICES, LLC TO 
SERVE AS A CONSTRUCTION MANAGER AT RISK AND PROVIDE 
PRECONSTRUCTION AND CONSTRUCTION SERVICES FOR PHASE II OF THE 
CULTURAL CENTER RENOVATIONS AND TO AUTHORIZE THE MAYOR TO 
EXECUTE THE CONSTRUCTION CONTRACT ATTACHED HERETO AND MARKED 
AS EXHIBIT “A”. 

WHEREAS, the City is desirous of renovating its Cultural Center Facility; and, 

WHEREAS, Momentum Construction Services, LLC has submitted a proposal to perform 
the construction for Phase II of the renovations to the Cultural Center Facility; and, 

 WHEREAS, on April 19, 2021, the Mayor and City Council approved the selection of 
Momentum Construction Services, LLC, thereby authorizing the City Administrator and City Attorney to 
negotiate an agreement to accomplish the Project; and, 

WHEREAS, the Mayor and Council find that Momentum Construction Services, LLC has 
expressed the capability, willingness and expertise to perform the construction for Phase II of the 
renovations to the Cultural Center Facility; and, 

WHEREAS, the proposed contract attached hereto as EXHIBIT “A” is reasonable and 
appropriate. 

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL THAT: 

1. The proposed contract attached hereto marked as EXHIBIT “A” is approved.

2. The Mayor is authorized to execute the construction contract.

IT IS SO RESOLVED THIS DAY OF MAY, 2021. 

Terry Merritt, Mayor 
City of Mauldin 

Cindy Miller, Municipal Clerk 
City of Mauldin  



CITY OF MAULDIN CONSTRUCTION MANAGEMENT AT-RISK 
SERVICES AGREEMENT 

(RFQ No. 2021-01; Construction Manager At Risk for Mauldin Cultural Center Phase II Cultural Center) 
 

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered into this day of 
____________, 2021 by and between the City of Mauldin, a South Carolina municipal corporation, 
located at 5 E. Butler Road, Mauldin, SC (“City”) and Momentum Construction Services, LLC. 
Momentum Construction Services, LLC, a South Carolina Profit Corporation organized and existing 
under the laws of the State of South Carolina, having its principal business office at 211 A West Trade 
Street, Simpsonville, SC. (“Contractor”). The City and Contractor shall collectively be referred to as the 
“Parties”, and each may individually be referred to as a “Party”. 
 

RECITALS 
 

WHEREAS, the City is desirous of renovating its Cultural Center Facility (“Project”), for increased 
operational efficiency; and 
 

WHEREAS, on March 11, 2021, the City advertised Request for Qualifications No. 2021 – 01 
Construction Manager at Risk for Mauldin Cultural Center Phase II Cultural Center (“RFQ”), soliciting 
proposals from experienced and qualified firms to provide Construction Management At-Risk Services, 
in accordance with the terms, conditions and specifications contained in the RFQ (“Project”); and 
 

WHEREAS, in response to the RFQ, Contractor timely submitted its Proposal and was evaluated 
by City administration as the highest ranked responsive-responsible Respondent whose proposal, 
qualifications and references demonstrated to be the most advantageous to the City in the procurement 
of the Project; and 
 

WHEREAS, the Contractor has expressed the capability, willingness and expertise to perform the 
Project pursuant to the Contract Documents; and 
 

WHEREAS, on April 19, 2021, the Mayor and City Council approved the selection of Contractor, 
thereby authorizing the City Administrator and City Attorney to negotiate an agreement to accomplish 
the Project. 
 

WHEREAS, on _____________, 2021, the Mayor and City Council passed Resolution No. 
__________, which authorized the Mayor to enter into an agreement with Contractor for the provision 
of Construction Management at-Risk services for the Cultural Center Renovation Project. 
 

NOW THEREFORE, in consideration of the mutual terms and conditions set forth herein and 
other good and valuable consideration, the Parties hereto agree as follows: 
  

ARTICLE 1 – RECITALS 
 

1.1 The recitals are true correct and are hereby incorporated into and made a part of this 
Agreement. 
 
 
 



ARTICLE 2 - SCOPE OF WORK 

2.1 The Contractor has overall responsibility for, and shall provide, complete Pre-Construction 
Phase and Construction Phase Services and furnish all materials, equipment, tools and labor as 
necessary or reasonably inferable to complete the Work, or any phase of the Work, in accordance with 
the Owner’s requirements and the terms of the Contract Documents. 

ARTICLE 3 – CONTRACT DOCUMENTS 

3.1 The following documents are incorporated into and made a part of this Agreement (collectively 
referred to as the "Contract Documents"): 

3.1.1 The City’s Request for Qualifications No. 2021– 01, Construction Manager At Risk for 
Mauldin Cultural Center Phase II Cultural Center attached hereto by reference; 

3.1.2 Contractor’s response to the RFQ (“Qualifications”), attached hereto by reference; 

3.1.3 Action by the Mayor and City Council on April 19, 2021, approving the selection of 
Contractor authorizing the execution of this Agreement for the provision of Services attached hereto as 
Exhibit “A”; 

3.1.4 Contractor’s final and accepted proposal attached hereto as Exhibit “B”; 

3.1.5 Preliminary Schedule of design and construction milestones which will be incorporated 
and attached hereto as Exhibit “C” once developed and finalized by the Contractor and accepted by the 
Owner; 

3.1.6 The City’s General Conditions of the Construction Contract attached hereto by 
reference. Notwithstanding anything to the contrary in this Section or the Agreement, the General 
Conditions of the Construction Contract referenced in different sections of the Agreement are only for 
general reference, will be revised, and will only become a part of the Contract Documents at the time 
the Parties execute a GMP Amendment; 

3.1.7 The Guaranteed Maximum Price Proposal for this Project when accepted by the City and 
executed by the parties in a form to be prepared by the Contractor and approved by the City; 

3.1.8 Any additional documents, which are required to be submitted by Consultant under this 
Agreement. 

3.2 In the event of any conflict between the Contract Documents or any ambiguity or missing 
specification or instruction, the following priority is hereby established: 

3.2.1 Specific written direction from the City Administrator or City Administrator’s designee 
made in accordance with the City Administrator’s authority; 

3.2.2 This Agreement; 
3.2.3 GMP Amendment; 
3.2.4 Change Orders; 
3.2.5 Specifications; 



3.2.6 Plans; 
3.2.7 The RFQ; 
3.2.8 The Proposal 

3.3 The Contractor is responsible for clarifying any ambiguity, conflict, discrepancy, omission, or 
error found in the RFQ prior to the Contractor submitting its Proposal or the right to clarify same, as 
stipulated in the RFQ, is waived. 

ARTICLE 4 – DEFINITIONS 

The following words, terms and phrases, when used in this Agreement, shall have the following 
meanings, except when it is clear from the context that another meaning is intended: 

4.1 Budget: The amount established by the City to build this Project (i.e., “Construction Budget”). 
The Contractor herein acknowledges that it has reviewed and accepted the Construction Budget 
established by the City for this Project as being Two Hundred Thousand Dollars ($200,000) prior to 
execution of this Agreement; 

4.2 Change Order: A written document signed by the Parties authorizing an addition, deletion or 
revision to the Work performed on the Project pursuant to this Agreement and within the general scope 
of work; or an adjustment to the Time Schedule or compensation, issued on or after the effective date 
of the Agreement. 

4.3 City or Owner: The "City" or "Owner" shall mean the City of Mauldin, a South Carolina municipal 
corporation, having its principal offices at 5 E. Butler Road, Mauldin, SC 29662 and may also be referred 
to as the "Owner" in this Agreement. The City, as a governmental entity, is subject to the availability of 
funds and annual appropriation of funds by its legislative body and other governmental authorities or 
sources of revenue, in an amount to allow continuation of its performance under this Agreement. In the 
event of lack of funding for this Agreement, or the Project subject to this Agreement, this Agreement 
may be terminated by the City pursuant to the procedures set forth in this Agreement.  The City 
Administrator may approve contract amendments which are subject to approval by the Mayor and City 
Council. 

4.7 Contractor Principal: The "Contractor Principal" shall be the person designated by the 
Construction Manager as its senior representative to the City. The Contractor Principal shall perform 
those duties required in this Agreement and shall have the authority to commit and obligate the 
Contractor, and to fully act for the Contractor in all matters. 

4.8 Claim: A "Claim” is a demand, assertion, dispute or other such claim by one of the parties hereto 
arising out of or based upon the terms and conditions of the Contract Documents. 

4.9 Contract Amendment: A “Contract Amendment'' shall mean a written order to the Construction 
Manager approved by the City, as specified in this Agreement, and signed by the City's duly authorized 
representative, authorizing a change in the Project or the method and manner of performance thereof, 
or an adjustment in the fees or completion dates, as applicable, and executed by the City and the 
Contractor.  Any Contract Amendments and/or Change Orders affecting changes to the Work shall be 
countersigned by the Contractor. 



4.10 Construction Change Directive: The term "Construction Change Directive" shall mean a written 
directive to effect changes to the Work, prepared by the and executed by the City. 

4.11 Construction Estimate: The term "Construction Estimate" shall mean a cost estimate for the 
completion of the entire Scope of Work for the Project, which estimate shall include all components of 
the Cost of the Work, as well as the Construction Manager’s Fee for the Project.   

4.12 Construction Manager (Contractor): The firm of Momentum Construction Services, LLC, as 
selected by the City to provide services of Construction Management At-Risk for this Project. Acceptance 
of the GMP by the City shall result in the Contractor functioning from that point forward as a General 
Contractor under the terms and conditions of the Contract Documents, as same may be amended, 
which will go into effect at the time of GMP acceptance. 

4.12.1 The Construction Manager shall be liable for its services, responsibilities and liabilities 
under this Agreement, as well as the services, responsibilities and liabilities of any Subcontractor, and 
any other person or entity acting under the direction or control of the Construction Manager. When the 
term "Construction Manager" or "Contractor" is used in this Agreement, it shall be deemed to include 
any Subcontractor and any other person or entity acting under the direction or control of Contractor. 
Any Subcontractor retained by Construction Manager pursuant to this Agreement and the Project, must 
receive the prior written approval of the City. 

4.13 Construction Manager's Pre-Construction Services Fee: The Construction Manager’s Fee for pre-
construction services, including the cost of time and materials expended in completion of its pre-
construction services for this Project, shall not exceed Ten Thousand Dollars ($10,000) as contemplated 
herein. Notwithstanding anything to the contrary, if the GMP Proposal is not accepted by the City and 
this Agreement is terminated, the Construction Manager shall be entitled to receive only that portion of 
the Fee referenced herein, representing all Work performed to date of termination relating to the 
Project. 

4.14 Construction Phase Services: The term "Construction Phase Services" shall mean and 
anticipates, in a subsequent amendment to this Agreement, and further, in the event the City Council 
approves the GMP, the services to be performed by or through the Construction Manager during the 
Construction Phase of the Project, including, without limitation, the Work for the Project, and such other 
services as called for by this Agreement and any amendments hereto, or reasonably inferred there from. 

4.15 Construction Schedule: The term "Construction Schedule shall mean a critical path schedule or 
other construction schedule, as defined and required by the Contract Documents. 

4.16 The term “Contingency” (i.e., “Project Contingency”) shall mean a line-item budget amount 
agreed to by the parties and included in the GMP Proposal intended to cover costs that may 
Contingency: result from incomplete design, Owner requested changes, unforeseen and unpredictable 
conditions, or uncertainties encountered during execution of the Project. The actual amount of the 
Contingency will depend on the status of design, complexity and uncertainties of the component parts 
of the Project. The Contingency funds shall be used at the discretion of the City and must first be 
approved by the City prior to the Contractor using it. Any unused portion of the Contingency that 
remains unallocated upon Final Completion and after issuance of final payment for the Project, shall 
accrue to the benefit of the City. 



4.17 Contract: The term "Contract" means the contract formed by all of the Contract Documents, 
including this Agreement and any amendments hereto. 

4.18 Contract Documents: The "Contract Documents" include attachments, exhibits, and 
amendments thereto; and such other documentation as may be listed as an attachment and/or an 
exhibit to this Agreement. Upon execution of the GMP Amendment, the Contract Documents shall be 
expanded to include, in addition to those items listed above, those documents identified by the GMP 
Amendment and the attachments and exhibits thereto. 

4.19 Contract Time: The time period agreed to by the parties and approved by the City for the 
Construction Manager to successfully complete its services for this Project. 

4.20 Day: Shall mean a consecutive “calendar day,” unless specifically designated otherwise 

4.21 Drawings: The "Drawings" shall refer to the graphic and pictorial provisions of the Work 
identified as the Drawings in the GMP Amendment; Change Order, or Construction Change Directive 
issued and executed in accordance with the Agreement, including without limitation, all notes schedule 
and legends on such Drawings. 

4.22 General Contractor: The term "General Contractor" shall refer to the Contractor after 
acceptance by the City of the GMP Amendment. The Contractor shall be duly licensed as a General 
Contractor pursuant to South Carolina Code of Laws. 

4.23 Guaranteed Maximum Price: The term "Guaranteed Maximum Price" or "GMP" shall mean the 
sum certain set forth in the GMP Amendment as the Project price that the Construction Manager 
guarantees not to exceed for the Project for all services within the Agreement, as same shall be 
amended upon acceptance of the GMP by the City and can include the Preconstruction Services Fee. 

4.24 GMP Amendment: The term "GMP Amendment" shall mean the GMP Proposal for the Project, if 
any, accepted by the City, in its sole discretion, which Amendment shall automatically become a part 
hereof upon the City's and Construction Manager's execution of the same and shall establish, among 
other things, the GMP, the names of the Construction Manager's on site- management and supervisory 
personnel for the Project; and the Contract Time for the Project. 

4.25 GMP Proposal: The term "GMP Proposal" shall mean a proposal for completing the Project, 
which proposal shall include the proposed Guaranteed Maximum Price for the construction of the 
Project, as provided by the Construction Manager and accepted by the City based upon the Drawings 
and Specifications; the Contract Documents; and the Memorandum of Changes. The City has no 
obligation to accept the GMP Proposal regardless of the amount or its relationship to estimates 
provided. 

4.26 Laws: The term "Laws" shall include all Federal, State, County and local laws, Code of Laws, 
regulations, ordinances, rules and building codes applicable to the Project, including, without limitation, 
orders of any public authority having jurisdiction over the Project, building, labor, safety, licensing or 
environmental laws and local building codes, building standards and trade practices affecting the 
Project, as same may be amended from time to time. 



4.27 Memorandum of Changes: The term "Memorandum of Changes" shall mean a written summary 
of the Construction Manager's recommended modifications to the Drawings and Specifications relating 
to the Project based on an evaluation of the Project requirements; on and off-site development; 
constructability requirements; and Project budget requirements; and a review of the design documents; 
and the Drawings and Specifications; and the Contract Documents. 

4.28 Notice to Proceed: A written notice given by the City to the Contractor fixing the date on which 
the provision of Work shall commence on the Project and may set forth the date of Substantial 
Completion and final completion of the Project. 

4.29 Permitting Authority: means in its singular or plural forms, the City of Mauldin, Greenville 
County, State of South Carolina and/or any other governmental body or agency having jurisdiction over 
the Project. 

4.30 Pre-construction Phase Services: The term "Pre-construction Phase Services" shall mean the 
services which the Construction Manager shall perform during the design phase of the Project including, 
but not limited to, constructability analysis, any architectural designs, drawings, or documents, value 
engineering recommendations, cost estimates, due diligence, pre-qualification of Subcontractor and 
suppliers, conducting bid openings, preparation and submittal of GMP proposal to the City. 

4.31 Project Team: The term "Project Team" shall mean the Owner, Construction Manager, and any 
other participants as authorized by the City and other consultants, if any, hired by the City to assist in 
completion of the Project. 

4.32 Schedule of Values: The term "Schedule of Values" shall mean the schedule of values, setting 
forth the detailed cost breakdown, including labor, materials and taxes, of the GMP set forth in the 
applicable GMP Proposal, the sum of which shall not exceed the GMP. 

4.33 Scope of the Work: The term "Scope of the Work" shall mean all services, labor, materials 
equipment, operations and construction management services that are indicated in, or reasonably 
inferable from the Contract Documents. 

4.34 Specifications: The "Specifications" consist of any and all written requirements for materials, 
equipment, construction systems, standards and workmanship for the Work which are identified as the 
Specifications in the GMP Amendment, Contract Amendment(s), or Construction Change Directive(s) 
issued and executed in accordance with the Agreement. 

4.35 Subcontractor: 

4.35.1 A "Subcontractor" is a person or entity which has a direct contract with the Construction 
Manager to perform or supply a portion of the Work and the term includes such Subcontractor's 
authorized representatives. The Construction Manager shall obtain prior written approval of the City 
prior to changing or modifying the Subcontractor and other professional consultants. Any such services 
performed by any Subcontractor shall be passed through to City without additional charge by the 
Contractor. All such work shall be itemized on invoices from such Subcontractor, showing work 
performed and charges incurred. Notwithstanding anything in this Section or the Agreement to the 
contrary, for all additional costs incurred by subcontractors, and duly authorized by the City in writing, 
the Contractor shall be entitled to include a fee at the same percentage negotiated in the GMP 



Amendment, its bond costs, and its insurance costs and shall provide supporting documentation of 
increased bonding and insurance coverage to the City. 

4.35.2 The Construction Manager represents that it has made and will make reasonable 
investigation of all Subcontractor to be utilized in the performance of work under this Agreement to 
determine that they possess the skill, knowledge and experience necessary to enable them to perform 
the services required. Nothing in this Agreement shall relieve the Construction Manager of its prime and 
sole responsibility for the performance of the Work under this Agreement. 

4.35.3 All rates, multipliers and any other fees charged by any Subcontractor shall be not more 
than those rates, multipliers and other fees in any contracts that any such Subcontractor may have 
either with the City directly or as a Subcontractor under some other City agreement or more than what 
is typically charged in the industry. 

4.35.4 Construction Manager shall bind each and every approved Subcontractor to the terms 
stated in this Section and shall require the proper licensing of such Subcontractor. 

4.35.5 If any of the services outlined in this Agreement are furnished by Construction Manager 
by obtaining the services of Subcontractor, Construction Manager shall provide City with proposals and 
contracts between the Subcontractor and Construction Manager outlining the services to be performed 
and the charges for same, together with any other documentation required by City. 

4.36 Substantial Completion: The term "Substantial Completion" is as defined in the Contract 
Documents, as same may be amended. It is that stage in the progress of the Work when the Project is 
sufficiently complete in accordance with the Contract Documents, the City can utilize the Project for its 
intended purpose. 

4.37 Substantial Completion Date: The "Substantial Completion Date" shall mean the date which the 
Construction Manager has achieved substantial completion of the Project or any phase thereof in 
accordance with the City’s General Conditions of the Contract Documents and applicable laws and the 
City of Mauldin’s Building and Development Services Department.   

4.38 Substitutions: A City-approved deviation from the brand or type of materials products or 
equipment is specified in the Construction Documents, as accomplished herein. 

4.39 Taxes: The term "Taxes" shall mean all taxes related to the performance of the Work or any 
portion thereof, including but not limited to, all sales, consumer, use, occupational, excise, social 
security, unemployment compensation and similar taxes. 

4.40 Work: The term "Work" means all supervision, labor materials and equipment required by the 
Contract Documents to be provided by or through the Construction Manager for the entire Project and 
all other services necessary to fulfill the Construction Manager's obligations hereunder to perform the 
Scope of the Work, including, as the context may require, any portion of the Work with respect to the 
Project. The uncapitalized term work is used in its ordinary sense. 

4.41 Worksite: The precise Project locations as designated by the City, where Work is to be done by 
Contractor or its Subcontractor under this Agreement, in accordance with the terms, conditions and 
specifications contained in the Contract Documents. 



4.42 Force Majeure: "Force Majeure" shall mean any delay occasioned by superior or irresistible 
force(s) occasioned by violence in nature without the interference of human agency such as hurricanes, 
tornados, flood and loss caused by fire and other similar unavoidable casualties; changes in federal law, 
state or local laws, ordinances, codes or regulations, enacted after the date of this Agreement and 
having a substantial impact on the Project; other causes beyond the parties control; or by any other 
such causes .which the City and the Construction Manager decide in writing justify the delay. Provided, 
however, that market conditions, labor conditions, construction industry price trends, and similar 
matters which normally impact on the bidding process shall not be considered a Force Majeure. 

4.43 Value Engineering: Value Engineering is a project evaluation technique used during the design 
process that seeks to reduce costs and/or increase value by analyzing the functional requirements of a 
project's materials, methods, components and subsystems consistent with specified performance, 
reliability, maintainability, aesthetic, safety, and security criteria to ensure that it provides the best use 
of available project funds. 

4.44 Final Completion: Final Completion refers to that stage in the Project when all Work has been 
completed, the Owner has taken beneficial occupancy, all punch lists have been completed, all as-built 
drawings, operations and maintenance manuals, warranties and other Project records have been 
delivered, all waivers and releases have been negotiated and executed, all consents of surety to final 
payment have been delivered, and all other requirements of this Agreement relating to Final Completion 
have been met, in accordance with the Contract Documents as certified by the Owner, so that Final 
Payment to the CM can be issued by the Owner. 

ARTICLE 5 – RELATIONSHIP OF CITY AND CONSTRUCTION MANAGER 

5.1 The Construction Manager accepts the relationship of trust and confidence established between 
it and the City by this Agreement. The Construction Manager represents that it will furnish its best skill 
and judgment in performing the Contractor's services and the Work and shall always act to further the 
interest of the City in the expeditious completion of the Project, at the lowest responsible cost to the 
City, and in strict accordance with the Contract Documents and prudent and customary construction 
practices. 

5.2 By signing this Agreement, the Construction Manager accepts a fiduciary duty with the City and 
warrants and represents to the City that the Construction Manager: 

5.2.1 Has all licenses and certifications required by applicable law to perform the Contractor's 
services and the Work; 

5.2.2 Is experienced in all aspects of preconstruction and construction planning for projects 
similar to the Project; 

5.2.3 Will act in the City's highest and best interest in performing the Contractor's services 
and the Work; and 

5.2.4 That no employee or affiliate of the Construction Manager, including all Subcontractor, 
suppliers, at any tier, has been convicted of a public entity crime, fraud, theft, and/or property damage 
crime within the preceding thirty-six (36) months from the date of execution of this Agreement. 



The Construction Manager acknowledges and agrees that the City is relying on these Representations 
and covenants as a material inducement to enter into this Agreement. 

ARTICLE 6 – DUTIES AND RESPONSIBILITIES 

6.1 Contractor hereby agrees that it will exert every reasonable and diligent effort to ensure that all 
labor employed by Contractor, including that of its Subcontractor for Work on the Project, shall be in 
accordance with the Contract Documents and shall incorporate the requirements set forth by applicable 
rules, regulations, codes and South Carolina Code of Laws of Permitting Authority. 

6.2 Contractor covenants to furnish its professional skill and judgment based on industry standards 
in furthering the interests of the City. Contractor agrees to furnish efficient business administration and 
superintendence based upon industry standards to complete the Project in the most expeditious and 
economical manner consistent with the interests of the City. 

6.3 Contractor shall become thoroughly familiar with the evolving architectural, civil, mechanical, 
plumbing, electrical, and structural plans and specifications. Contractor shall submit to the City and 
Project Team such comments as may be appropriate concerning construction feasibility and practicality. 

6.4 Contractor shall take into consideration such factors as natural and practical lines of severability, 
sequencing effectiveness, access and availability constraints, total time for completion, construction 
market conditions, availability of local labor and materials, community relations and any other factors 
pertinent to saving time and cost. 

6.5 Contractor shall take such measures as appropriate to provide that construction requirements 
will be covered in the separate subcontracts performed without duplication or overlap, sequenced to 
maintain completion of all Work on schedule. 

6.6 Contractor shall supervise and direct the Work, using the highest quality established by industry 
standards. The Contractor shall be solely responsible for and have control over construction means, 
methods, techniques, sequences and procedures and for coordinating all portions of the Work under 
the Agreement, unless Contract Documents give other specific instructions concerning these matters. 

6.7 Contractor shall be responsible to the City for the acts and omissions of the Contractor’s 
employees, Subcontractor and their agents and any employees and other persons performing portions 
of the Work under contract with the Contractor. 

6.8 Contractor shall inspect all materials delivered to the site and shall reject any materials that do 
not conform to the Contract Documents. 

6.9 Contractor shall employ sufficient, competent personnel who shall be in attendance at the 
Project site during the performance of the Work. 

6.10 Contractor shall arrange for all Worksite facilities necessary to enable the Contractor, 
Subcontractor, and Project Manager to perform their respective duties in the management, conduct, 
inspection, and supervision of Work. 



6.11 Contractor shall provide Project administrative functions including but not limited to the 
following: 

6.11.1 Develop and implement a procedure for review, processing, and payment of invoices by 
Subcontractor for progress and final payments. 

6.11.2 Determine when the Work or designated portions thereof are ready for the Substantial 
Completion inspection. 

6.11.3 Monitor provide notice to the City that the Project is ready for final inspection, and 
secure and transmit to the Project Manager, all required guarantees, affidavits, releases, Bonds and 
waivers, manuals, record Drawings, and maintenance books as are applicable. 

6.11.4 Keep full and accurate records of all costs incurred and items billed in connection with 
the performance of the Work, which records shall be open to audit by the City or its authorized 
representative during performance of the Work and until three (3) years after final payment. 

6.12 Contractor shall be the single point of interface with all Subcontractor for the City and all of its 
agents and representatives. 

6.13 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for 
all labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, 
transportation and other facilities and services necessary for the proper execution and completion of 
the Project, whether temporary or permanent and whether or not incorporated or to be incorporated in 
the Work. 

6.14 Contractor shall develop and maintain a program to ensure quality control of the Work. 
Contractor shall supervise the Work of all Subcontractor providing instructions to each when their Work 
does not conform to the requirements of the Contract Documents and shall continue to exert its 
influence and control over each Subcontractor to ensure that corrections are made in a timely manner 
so as to not affect the efficient progress of the Work. The City shall be the final judge of performance 
and acceptability. 

6.15 Contractor shall perform the Work in accordance with the Contract Documents. If the 
Contractor performs Work knowing it to be contrary to laws, Code of Laws, ordinances, building codes, 
and rules and regulations without such notice to the City, it shall assume full responsibility for such 
Work, and shall bear the attributable costs. 

6.16 All inspections shall be made for conformance with the applicable building codes, compliance 
with Drawings and specifications, and quality. Costs for any re-inspections of Work found defective and 
subsequently repaired shall be borne by the Contractor. 

6.17 Contractor warrants and accepts that any and all repair work required at any phase of the 
Project, when caused by Contractor or Contractor’s subcontractors, shall be deemed the responsibility 
of the Contractor at no additional cost to the City. 

6.17.1 The Contractor shall develop for City approval a Project specific procedures manual 
detailing the entire Project process, including at minimum the following: 



a) The RFQ and all corresponding forms and attachments;
b) This Agreement;
c) The GMP Amendment and all corresponding forms and attachment;
d) All Contract Documents, which include, Project Specifications, Construction Managers’

Proposal, Qualifications, and Assumptions, Project Schedule; and Onsite Management
Schedule; and Schedule of Values;

e) Construction coordination, scheduling, communication and documentation procedures
among the Contractor, Subcontractor(s), sub consultant(s), and other departments or
organizations who require coordination with and/or input into the Work;

f) Project reports (bi-weekly and final report);
h) Contract Amendment(s) process;
i) Shop Drawing submittal/product data and samples; and
j) Project closeout/commissioning.

Said procedures manual to be presented no later than with final application for payment. 

6.18 If the Owner elects to “fast-track” or develop the Project in multiple phases, the Construction 
Manager shall organize and perform its services as appropriate for each phase. Each phase of the 
Project may have a unique schedule for completion and a specific GMP Proposal, at the Owner’s 
discretion. 

ARTICLE 7 – PRE-CONSTRUCTION SERVICES PHASE FEE 

7.1 The Pre-Construction Phase Fee is the total compensation payable to the Construction Manager 
for the performance of Pre-Construction Phase Services for this Project. The Pre- Construction Phase Fee 
shall be an amount not-to-exceed Ten Thousand Dollars ($10,000).   

7.2 Consistent with the Construction Manager’s Proposal attached hereto as Exhibit “B”, the 
Construction Manager shall submit invoices based on the percentage of completion of the services, 
payable proportionally on a monthly basis based on the agreed to schedule approved by the City. The 
City shall make payment of undisputed amounts within thirty (30) days after receipt of an acceptable 
invoice, which shall be accompanied by sufficient supporting documentation and contain sufficient 
detail, to allow a proper audit of expenditures, should City require one to be performed. 

7.3 Except as otherwise authorized pursuant to Paragraph 7.5 below, the Construction Manager 
shall not be entitled to an increase in the Pre-Construction Phase Fee for any costs, expenses, liabilities 
or other obligations arising from their performance of Pre-Construction Phase Services. 

7.4 Contractor agrees and understands that: (i) any and all Subcontractor used by the Contractor 
shall be paid by the Contractor and not paid directly by the City; and (ii) any and all liabilities regarding 
payment to or use of Subcontractor for any of the work related to this agreement shall be borne solely 
by Contractor. Any work performed for the Contractor by a Subcontractor will be pursuant to an 
appropriate agreement between the Contractor and Subcontractor which specifically binds the 
Subcontractor to all applicable terms and conditions of the contract documents. 



7.5 In the event that additional Pre-Construction Phase Services are required and approved by the 
City in writing, the Construction Manager shall be entitled to additional compensation determined by 
one of the following: 

7.5.1 A pre-determined lump sum amount; or 

7.5.2 The hourly cost of the Construction Manager’s employee or consultant who actually 
performs the Additional Services, based on the employee’s Worker Wage Rate or prorated Monthly 
Salary Rate plus the actual cost of allowable expenses incurred in the performance of the Additional 
Services, plus an overhead and profit markup of ten present (10%) of the total cost; or 

7.5.3 As otherwise agreed to by the Construction Manager and the City prior to the 
performance of the requested Additional Services. 

ARTICLE 8 – PRE-CONSTRUCTION PHASE SERVICES 

The Construction Manager’s Pre-Construction Phase services shall commence upon the date specified in 
a Notice to Proceed with Pre-Construction Phase Services issued by Owner and shall continue through 
completion of the Construction Documents and procurement of all major Subcontractor agreements. 
Construction Manager is not entitled to reimbursement for any costs incurred for Pre-Construction 
Phase Services performed before issuance of the Notice to Proceed. Pre-Construction Phase Services 
may overlap Construction Phase Services. The Construction Manager shall perform the following Pre-
Construction Phase Services. 

8.1 General Coordination 

8.1.1 The Construction Manager’s Pre-Construction Phase Services team shall attend Project 
Team meetings with the Owner and the Owner’s representatives at regularly scheduled intervals 
throughout the Pre-Construction Phase. Frequent Project Team meetings are anticipated prior to the 
Owner’s acceptance of the GMP and during completion of the Construction Documents. 

8.1.2 Provide a preliminary evaluation of the Project’s proposed Scope of Work cost 
components and the City’s adopted Construction Budget related thereto. 

8.1.3 Review and understand the standards and requirements in Owner’s General Conditions 
of the Construction Contract and perform all services in accordance with those standards and 
requirements. 

8.1.4 Visit the site and inspect the existing on-site and off-site conditions, as well as perform 
preliminary due diligence investigation with regards to existing utilities available for the Project. 

8.1.5 Participate as a member of the Project Team in the development of the Project facilities 
program, if such program has not been developed prior to the effective date of this Agreement. 

8.1.6 Provide recommendations and information to the Project Team on: site usage and site 
improvements; building systems, equipment and construction feasibility; selection and availability of 
materials and labor; time requirements for installation and construction; assignment of responsibilities 



for safety precautions and programs; temporary Project facilities; subcontract any needed architectural 
design services; provide costs of alternative materials or designs, preliminary budgets, and possible cost 
savings; recognizing and tracking the resolution of conflicts in the proposed Drawings and Specifications; 
methods of delivery of materials, systems, and equipment; and any other matters necessary to 
accomplish the Project in accordance with the Project Schedule approved by the City and the adopted 
Construction Budget. 

8.1.7 Assist the Owner, if needed, in selecting and directing the services of surveyors, soils 
engineers, existing facility surveys, testing and balancing, commissioning, environmental surveys or 
other special consultants to develop additional information for the design or construction of the Project. 

8.1.8 At Owner’s request, attend public meetings and hearings concerning the development 
and progress of the Project. 

8.2 Constructability Program 

8.2.1 Implement and conduct a constructability program to identify and document Project 
cost and schedule savings opportunities, in accordance with accepted industry practices. 

8.2.2 Upon request by the Owner, prepare a “Constructability Report” that identifies items 
that in the Construction Manager’s opinion may impact either the construction cost or schedule of the 
Project. The Constructability Report shall address the overall coordination of Project Drawings, 
Specifications, and details and identify discrepancies and lack of clarity that may generate cost overruns 
or delays for the Project. The Constructability Report shall be updated by the Construction Manager at 
least monthly, or sooner if necessary, during the Pre- Construction Phase. 

8.3 Scheduling 

8.3.1 Develop a critical path method schedule (CPM Schedule) for Project Team review and 
the Owner's approval, that coordinates and integrates activities on the Project, including the 
Construction Manager's services, the work of other consultants and suppliers, and the Owner's activities 
with the anticipated construction schedules for other Contractors. The CPM Schedule must identify all 
major milestones through Project Final Completion. 

8.3.2 The Construction Manager shall update the CPM Schedule, as needed, throughout the 
Pre-Construction and Construction Phases of the Project. 

8.3.3 The CPM Schedule shall include other detailed schedule activities as directed by the 
Owner including, but not limited to, Owner-managed work under separate contracts such as equipment, 
furniture and furnishings, project security, property protection, life- safety systems, information and 
computer technology systems. 

8.4 Budget and Cost Reconciliation 

8.4.1 The Construction Manager is responsible for preparing and updating all procurement 
and construction cost estimates and distributing them to the Project Team throughout the duration of 
the Project. 



8.4.2 Provide continuous cost consultation services throughout the duration of the Project, 
including identification and tracking of decisions that affect the scope or quality of the Project and 
providing ongoing updates of their cost and budget impact. Advise the Project Team immediately if the 
Construction Manager has reason to believe that their most current estimate either exceeds the 
adopted Construction Budget or is not in line with the preliminary CPM Schedule requirements. If so, 
the Construction Manager shall prepare and submit to the Project Team reasonable strategies 
(solutions) for bringing the Project in line with the adopted Budget and proposed CPM Schedule. 

8.5 Coordination of Design and Construction Contract Documents 

8.5.1 Review all Drawings, Specifications, and other Construction Documents during the 
schematic design, design development, and construction documents design phases of the Project. 

8.5.2 Coordinate with the Project Team regarding the selection of materials, equipment, 
component systems, and types of construction to be used for the Project. Provide input and 
recommendations to the Project Team regarding proposed site layout, construction feasibility, 
availability of labor and materials, procurement time requirements, and construction sequencing. 

8.5.3 Advise Owner of any error, inconsistency or omission discovered in the Drawings, 
Specifications, and other Construction Documents. 

8.5.4 Advise Owner regarding recommended adjustments to the Project scope, systems or 
other options for keeping the Project cost within the adopted Budget. 

8.5.5 Review the Construction Documents for compliance with all applicable laws, rules and 
regulations and with Owner requirements. 

8.6 Construction Planning and Procurement Package Strategy 

8.6.1 Identify equipment or material requiring extended delivery times and advise Owner on 
expedited procurement of those items. Advise Owner on the preparation of performance specifications 
and requests for technical proposals for the procurement and installation of systems and components 
and for the procurement of long lead items. If requested by Owner, and subject to Owner’s prior 
approval, issue requests for technical proposals to qualified sources and receive proposals and assist in 
their evaluation. 

8.6.2 Make recommendations to the Project Team regarding organization of the Construction 
Documents to facilitate the soliciting of offers and awarding of construction subcontracts in a manner 
that promotes the interests of the Project and the Owner. These recommendations may include, but are 
not limited to, phased or staged construction or multiple separate contracts. The recommendations 
shall take into consideration such factors as time of performance, type and scope of work, availability of 
labor and materials, overlapping trade jurisdictions, provisions for temporary facilities, comparisons of 
factory and on-site production costs, shipping costs, code restrictions, and other factors. 

8.6.3 Review the Construction Documents with the Project Team to eliminate areas of conflict 
and overlap in the work to be performed by the various Subcontractor or Owner’s separate Contractors. 



8.6.4 Develop a procurement package strategy in coordination with the Project Team that 
addresses the entire scope of Work for each phase and stage of the Project. In developing the 
procurement package strategy, the Construction Manager shall clearly identify all procurement 
packages that the Construction Manager intends to self-perform for review and approval by the Owner. 
The Construction Manager’s procurement package strategy shall be reviewed with the Project Team on 
a regular basis and revised throughout the buyout of the Project in order to promote the best interests 
of the Project and the Owner. 

8.6.5 Advise Owner of any tests to be performed and assist Owner in selecting testing 
laboratories and consultants, if needed, without assuming direct responsibility for the work of such 
laboratories and consultants. 

8.6.6 Construction Manager shall review the Construction Documents to ensure that they 
contain adequate provision for all temporary facilities necessary for performance of the Work, and 
provisions for all of the job site facilities necessary to manage, inspect, and supervise construction of the 
Work. 

8.6.7 Provide an analysis of the types and quantities of labor required for the Project and 
review the appropriate categories of labor required for critical phases. Make recommendations that 
minimize adverse effects of labor shortages. 

8.6.8 Consult with and make recommendations to the Owner on the acquisition schedule for 
fixtures, furniture and equipment, and coordinate with the Owner as may be required to meet the 
Schedule. 

ARTICLE 9 – GUARANTEED MAXIMUM PRICE PROPOSAL 

9.1 When the Parties agree that the design of the Project is sufficiently developed and documented 
to allow detailed pricing of its construction, Construction Manager shall prepare and submit a 
Guaranteed Maximum Price (GMP) Proposal to the Owner. The GMP Proposal must remain valid for a 
period not-to-exceed thirty (30) days from submittal to the Owner. 

9.2 In developing the GMP Proposal, the Construction Manager shall identify qualifications, 
clarifications, assumptions, exclusions, value engineering and any other factors relevant to 
establishment of a GMP. The Construction Manager shall review development of the GMP Proposal with 
the Owner on an ongoing basis to address clarifications of scope and pricing, distribution of 
contingencies, schedule, assumptions, exclusions, and other matters relevant to the establishment of a 
GMP. 

9.3 The GMP Proposal must include a written description of how it was derived that specifically 
identifies the clarifications and assumptions made by the Construction Manager in developing the GMP 
and the monetary amounts attributable to them. The GMP Proposal shall include, without limitation, a 
breakdown of Construction Manager’s proposed General Conditions and Cost of the Work organized by 
trade, contingency amounts, Construction Manager’s Fee, as well as the proposed construction schedule 
(calendar days duration), including milestones for Substantial Completion and Final Completion. 



9.4 In the event that the Construction Documents are not complete, the GMP Proposal shall allow 
for reasonably expected changes and refinements in the Drawings and Specifications through 
completion, except for material changes in scope. 

9.5 Included with its GMP Proposal, Construction Manager shall provide two complete, bound sets 
of the drawings, specifications, plans, sketches, instructions, requirements, materials, equipment 
specifications and other information or documents that fully describe the Project as developed at the 
time of the GMP Proposal and that are relevant to the establishment of the GMP. The bound supporting 
documents shall be referenced in and incorporated into the GMP Proposal. 

9.6 The GMP Proposal and all supporting documents shall identify and describe all items, 
assumptions, costs, contingencies, schedules and other matters necessary and relevant for proper 
execution and completion of the Work and for establishment of the Guaranteed Maximum Price. The 
GMP Proposal and the supporting documents are complementary and, in the event of an irreconcilable 
conflict between or among them, the interpretation that provides for the higher quality of material and 
workmanship shall prevail over all other interpretations. 

9.7 In submitting the GMP Proposal, the Construction Manager represents that it will provide every 
item, system or element of Work that is identified, shown or specified in the GMP Proposal or the 
supporting documents, along with all necessary or ancillary materials and equipment for their complete 
operating installation, unless specifically excepted by the Owner. Upon Owner’s acceptance of the GMP 
Proposal, the Construction Manager shall not be entitled to any increase in the Guaranteed Maximum 
Price due to the continued refinement of the Construction Documents or the absence or addition of any 
detail or specification that may be required in order to complete the construction of the Project as 
described in and reasonably inferable from the Construction Documents or the supporting documents 
used to establish the GMP. 

9.8 The GMP Proposal shall adopt and incorporate all of the terms and conditions of this Agreement 
and all attachments to this Agreement. Any proposed deviation from the terms and conditions of this 
Agreement must be clearly and conspicuously identified to the Owner in writing and specifically 
accepted by the Owner. In the event of a conflict between any term of the GMP Proposal that was not 
clearly and conspicuously identified and approved by the Owner and the terms of this Agreement and its 
attachments, the terms of the Agreement and its attachments shall control. 

9.9 Owner may accept or reject the GMP Proposal or attempt to negotiate its terms with the 
Construction Manager. In the event that the GMP Proposal is not accepted by the City, then the City 
may pursue other options including, but not limited to, the following: 

a) Reject the GMP Proposal and request that the Construction Manager develop solutions,
including value engineering recommendations and other cost saving measures, to reconcile the 
proposed cost of the Project with the adopted Budget and to submit for review and approval by the City, 
along with a revised GMP Proposal; or, 

b) Reject the GMP Proposal, terminate this Agreement with the Contractor and take
possession of the plans, specifications and other documents related to this Project. Moreover, the City 
reserves the right to proceed with whichever course of action it considers to be in its best interest 
including, but not limited to, having the Project bid (priced) out and awarded to another firm. If so, the 



Contractor shall be compensated only for that percentage of their Pre-Construction Services Fee fully 
performed through the date of termination. 

9.10 Upon acceptance by the Owner of the GMP Proposal in writing, both parties shall execute the 
GMP Proposal and the terms of the GMP Proposal, including the Guaranteed Maximum Price and the 
supporting documents, shall become part of the Contract between the Owner and the Construction 
Manager. 

9.11 Following acceptance of the GMP Proposal by the Owner, the Construction Manager shall 
continue to monitor the development of the Construction Documents so that, when complete, the 
Construction Documents adequately incorporate and resolve all qualifications, assumptions, 
clarifications, exclusions and value engineering issues identified in the GMP Proposal. During the 
Construction Documents stage, the Construction Manager shall deliver a monthly status report to the 
Owner describing the progress on the incorporation of all qualifications, assumptions, clarifications, 
exclusions, value engineering issues and all other matters relevant to the establishment of the GMP into 
the Construction Documents. The monthly status report shall also include an updated start-to-finish 
project schedule that encompasses, the Contractor’s activities, and the Owner’s commissioning and 
occupancy activities, short-term schedules, and production rates for key elements of the Project as 
determined by the Owner, as needed. 

9.12 The Parties may agree to convert the GMP to a lump sum contract amount at any time after the 
Construction Manager has received bids or proposals from trade Contractors or Subcontractor for the 
performance of all major elements of the Work. In preparing a lump sum conversion proposal, the 
General Contractor must provide the following information: 

a) The stage of completion of the Project;
b) The trade packages that have been completely bought out;
c) The trade packages remaining that have not been bought out;
d) A complete line item breakdown of the calculations used to establish a lump sum

amount based on the GMP Schedule of Values;
e) An accounting of all savings amounts that are to be returned to the Owner as part of the

lump sum calculation; and
f) Any other Project information requested by the Owner.

9.13 The Construction Manager shall document the actual Cost of the Work at buyout as compared 
to the Guaranteed Maximum Price Proposal and shall report this information to the Owner monthly 
throughout the Construction Phase. 

ARTICLE 10 – CONSTRUCTION PHASE SERVICES 

The Construction Phase shall be deemed to commence upon the date specified in a signed Notice- to-
Proceed issued by the Owner after approval of the GMP Proposal and shall continue until Final 
Completion of all Work. The Pre-Construction Phase Services may overlap Construction Phase Services. 
Construction Manager shall not incur any Subcontractor costs for construction of the Work prior to 
issuance by Owner of written authorization to commence such Work. The Construction Manager shall 
perform the following Construction Phase Services. 



10.1 Construction Obligations Generally 

10.1.1 Contractor shall designate and maintain at all times during the course of the Work a 
Project superintendent. Contractor’s superintendent will be in charge of the operations of Contractor in 
the performance of the Work, but only Contractor’s Vice Presidents and/or President are authorized to 
bind Contractor and to accept any notice. 

10.1.2 Contractor shall provide administrative, management and related services to 
coordinate, schedule, supervise, and inspect the activities and responsibilities of the Subcontractor with 
each other and with those of Contractor and the Owner. Contractor shall be solely responsible for and 
have control over construction means, methods, techniques, sequences and procedures, and for 
coordinating all portions of the Work under Contractor. The Contractor shall coordinate the sequence of 
construction and assignment of space in areas where the Subcontractor are performing Work. 

10.1.3  Contractor shall schedule and conduct a preconstruction meeting and weekly meetings 
at the Project Site to discuss such matters as procedures, progress, and scheduling. Unless otherwise 
directed by Owner, Contractor shall prepare and promptly distribute minutes to Owner, and, as 
necessary, Subcontractor. 

10.1.4 Scheduling; Records 

10.1.4.1 Utilizing the Project Schedule, Contractor shall periodically (but no less 
than monthly) update the Project Schedule, incorporating the activities of the Subcontractor on 
the Project, including activity sequences and durations, allocation of labor and materials, 
processing of Shop Drawings, Product Data and Samples, and delivery of products requiring long 
lead time and procurement. The Project Schedule shall show portions of the Project having 
completion priority. Contractor shall update and reissue the Project Schedule as required to 
show current conditions. If an update indicates that the previously approved Project Schedule or 
significant milestones thereon may not be met, Contractor shall recommend corrective action to 
Owner. If such delay is the result of the fault or neglect of Contractor or any Subcontractor or 
supplier, Contractor shall implement such corrective action without additional cost to Owner. 

10.1.4.2 Contractor shall record the progress of the Project. The Contractor shall 
submit written progress reports to Owner including information of each Subcontractor and each 
Subcontractor’s Work, as well as the entire Project, showing percentages of completion. 
Contractor shall keep a daily log containing a record of weather, each Subcontractor’s work on 
the site, number of workers, identification of equipment, Work accomplished, problems 
encountered, and other similar relevant data as Owner may reasonably require. 

10.1.5 Contractor shall construct the Project and perform all Work in a good and workmanlike 
manner and in strict accordance with the Contract Documents, using only new materials and skilled 
workmen. All material must be of the specified quality, and equal to the approved samples, if samples 
have been submitted. Contractor shall supervise and direct the Work, using Contractor’s best skill; 
attention and judgment without limitation, the failure to comply with the requirements of this 
subparagraph shall be a material breach of the Contract. 



10.1.6 It shall be the duty of Contractor to call the Owner’s attention to ambiguities, conflicts, 
errors or omissions in the Contract Documents of which Contractor knew or a similarly situated 
Contractor reasonably should have known and request instructions before proceeding with the Work. If 
Contractor fails to request such clarification and proceeds with construction where such an ambiguity, 
conflict, error or omission is present, Contractor shall do so at its own risk and shall receive no extra 
compensation, in other words, the Contractor’s cost to remove and replace the noncompliance Work 
shall not be a reimbursable Cost of the Work. 

10.1.7 Any Work not strictly conforming to the requirements of the Contract Documents shall 
be considered defective. All defective Work or material shall be removed from the premises by 
Contractor, whether in place or not, and shall be replaced with new and satisfactory Work or material, in 
such manner as Owner may direct, at the sole cost and expense of Contractor, in other words, the 
Contractor’s cost to remove and replace the defective Work shall not be a reimbursable Cost of the 
Work. All material and workmanship of whatever description shall be subject to the inspection of, and 
rejection by Owner, if not in strict conformance with the Contract Documents or any portion thereof. 

10.1.8 The use of the words “or equal” in the Specifications following the name of any 
manufacturer, vendor or proprietary product will mean that, in the opinion of the Owner, articles or 
materials which are offered as a substitute are equal in quality and performance to the articles or 
materials specified. Contractor must submit requests for substitution to Owner, and will not proceed 
with the installation or use any proposed substitution without written permission from the City. 

10.1.9 On all questions concerning the acceptability of material, machinery and classifications 
of material, execution of the Work, conflicts of interest of Contractor performing of related Work, and 
the determination of costs, the decision of the Owner shall be final and binding upon all parties, if 
consistent with the Contract Documents. 

10.1.10 Contractor shall immediately correct any defective or imperfect Work, which 
may be discovered by any Person before final payment under this Agreement. Such correction and/or 
replacement shall be performed without extra charge or time extension of the Project Schedule, 
notwithstanding that it may have been overlooked in previous inspections. The Owner’s inspection or 
failure to inspect the Work or any part thereof shall not relieve Contractor from any obligation to 
perform the Work as specified in the Contract Documents. 

10.1.11 At least forty-eight (48) hours in advance of the start of construction, Contractor 
shall advise all residents and businesses in the immediate vicinity of the Project and/or that are 
potentially affected by the contemplated activity of the type of Work that is to be undertaken and its 
approximate duration. Contractor shall take all necessary steps to minimize the duration of any adverse 
effect. 

10.1.12  In the event that the Work is likely to cause interruption of service to the 
surrounding residents, the Contractor shall request written approval from the City’s representative and 
shall notify the affected residents in writing of the pending interruption at least forty-eight (48) hours 
prior to the scheduled interruption. Contractor shall take all necessary steps to minimize the duration of 
any such interruption. 

10.1.13  Access to adjacent properties, cross streets or use of streets scheduled for 
improvement must be reasonably maintained and fully re-established at the end of each workday. 



10.1.14  Contractor shall maintain dust abatement activities for the duration of the 
Project, including weekends and holidays, including, without limitation, through implementation of the 
following measures: 

10.1.14.1 Contractor shall maintain adequate moisture levels in the surface 
materials to eliminate blowing dust from these materials. 

10.1.14.2 All haul trucks, whether involved in delivery or removal activities, shall 
be covered and/or tarped in order to avoid the loss of material from trucks while being 
transported due to winds or the movement of the truck.. 

10.1.15 Protection of Work and Cleaning Up. Contractor shall be responsible for the care 
of all Work until its completion and final acceptance, and Contractor shall, at its own expense, replace 
damaged or lost material and repair damaged parts of the Work, and Contractor and its sureties shall be 
liable therefore. Contractor shall remove from the vicinity of the completed Work all plant equipment 
and materials belonging to Contractor or used under Contractor’s direction during construction. 
Contractor shall clean up all waste or excess materials within the established work limits within the 
Project so as to make a neat and workmanlike finish to the entire Project, and in the event of 
Contractor’s failure to remove said materials, the same may be removed by Owner at the expense of 
Contractor, and Contractor and its sureties shall be liable therefore.  

10.2 Protection of Persons and Property Other Than the Work. Contractor shall protect against injury 
to any public or private property encountered in the Work. All obstructions to traffic shall be guarded by 
barriers and illuminated at night. Contractor shall not trespass upon private property. Access to private 
property shall be by written permission of the property Owner as obtained by Contractor. Under all 
circumstances Contractor must comply with the laws and regulations relative to the safety of Persons 
and property and the interruption of traffic, as well as the convenience of the public. Contractor will be 
held responsible for and required to make good at its own expense, all damage to Persons and property 
caused by carelessness or neglect on the part of Contractor or Subcontractor, or the agent or employees 
of either, during the progress of the Work and until its final acceptance. Prior to the commencement of 
construction, Contractor shall contact adjacent property Owners to the property on which Work will be 
located and which have structures such as fences, buildings, etc., adjacent to the proposed construction, 
and note with Owner, any existing damage. Further damage caused by Contractor or a Subcontractor, or 
employee or agent of either, shall be repaired to the satisfaction of Owner at the sole cost of Contractor, 
in other words, the Contractor’s cost to repair damage shall not be a reimbursable Cost of the Work. 
Notwithstanding anything in this Section or the Agreement to the contrary, Owner shall be responsible 
for providing access to adjacent properties, and Contractor agrees to assist Owner with coordination 
with adjacent property owners. 

10.3 Subcontractors 

10.3.1 Those portions of the Work that Contractor does not customarily perform with 
Contractor’s own personnel shall be performed under subcontracts or by other appropriate agreements 
with Contractor. At the request of Owner, Contractor shall deliver copies of all executed subcontracts to 
Owner. Owner’s review of any and all subcontracts is for the sole benefit of Owner. Owner’s failure to 
object to any provision in any subcontract shall not be construed as Owner’s acceptance of such 
provision. 



10.3.2 All subcontracts must be in writing and will provide that all Work to be performed hereunder 
will be performed in strict accordance with the terms of the Contract. 

10.3.3 The Contractor shall make available to each proposed Subcontractor, prior to the execution of a 
subcontract, copies of the Contract Documents to which the Subcontractor will be bound to. 

10.3.4 Subcontractor must submit experience, bonding capability and financial condition to Contractor. 
The Subcontractor experience, bonding capability and financial condition must demonstrate that 
adequate assets and equipment are available to properly perform the subcontract 

10.3.5 Subcontractor’ exclusive remedy for delays in the performance of the Agreement caused by 
Force Majeure events or by delays claimed to be caused by the City, or attributable to the City, or on 
claims based on breach of contract or negligence, shall be an extension of its subcontract time. 

10.3.6 Contractor shall be responsible to the City for the acts and omissions of its employees, agents 
and Subcontractor, their agents and employees, and all other persons performing any of the Work or 
supplying materials under a contract to the Contractor. 

10.3.7 The subcontracting of any or all of the Work for this Project will not relieve the Contractor of 
any part of its responsibility under the Contract. In case the terms of the subcontract are unsatisfactory, 
in the reasonable opinion of Owner, or in case the Work being done under any subcontract is not 
conducted in strict accordance with the Contract Documents, Contractor shall, upon written notice to 
this effect, cause such Work to be corrected. Any loss or damage that may be suffered on account of 
such action shall be borne solely by Contractor, in other words, the Contractor’s loss or damage shall not 
be a reimbursable Cost of the Work. 

10.4 Construction Supervision and Administration 

10.4.1 Site Logistics 
The CM will develop a plan for site logistics, including plans for ingress and egress, street 

right-of-way encroachments (including lane and sidewalk closures), signage, storage of materials 
and equipment, site offices, temporary utilities, staging, hoists and cranes, waste disposal, 
security, and any other logistical issues that could affect performance of the Work to be 
provided by the CM. 

10.4.2 Contractor shall schedule and conduct meetings at regular intervals, but no less 
frequently that once per week (or such other period as the Parties may agree), during which the Owner, 
Contractor and appropriate Subcontractor can discuss the status of the Work. Contractor shall prepare 
and promptly distribute meeting minutes, which shall be subject to the review and approval of Owner. 

10.4.3 Contractor shall provide monthly written reports to Owner on the progress of the entire 
Work. Contractor shall maintain a daily log containing a record of Subcontractor working on the site, 
number of workers, Work accomplished, problems encountered and other similar relevant data as 
Owner may reasonably require. The log shall be available to Owner upon request. 

10.4.4 Contractor shall develop a system of cost control for the Work, including regular 
monitoring of actual costs for activities in progress and estimates for uncompleted tasks and proposed 



changes. Contractor shall identify variances between actual and estimated costs and report the 
variances to Owner at regular intervals, but not less than on a monthly basis, which report shall be 
submitted with each Application for Payment. 

10.5. Safety 

10.5.1 Without limitation, the Occupational Safety and Health Act (OSHA) Standard for 
Construction (Title 29, Code of Federal Regulations, Part 1926 as amended) and the Owner’s Safety 
Regulations contained in the General Conditions of the Construction Contract are both applicable and 
enforceable under this Agreement. 

10.5.2 In accordance with applicable federal, state, and local law, the entry of confined spaces 
shall not be allowed until the air quality of these spaces has been tested and found to be of sufficient 
quality to support human life. Testing of these spaces will be undertaken by an employee or consultant 
of the Contractor, trained in the use of air quality testing equipment. 

10.5.3 Prior to the commencement of construction activities on this Project, the Contractor 
shall have an Accident Prevention Plan or similar plan that can be provided to the Owner upon request. 
This Plan shall address all phases of construction to be undertaken for this Project, as agreed to by the 
parties. The Plan shall also address measures to control hazards associated with materials (MSDS), 
equipment, and safety inspections. 

10.5.4 In the event the Contractor encounters an unforeseen hazardous material or condition, 
or any substance reasonably believed to be a hazardous material at the Project site, the Contractor shall 
immediately notify the Owner in writing. The Work in the affected area will not resume except by 
written approval and agreement of the Owner and Contractor, once the condition has been adequately 
assessed and properly mitigated. As a result of any delay caused by such an unforeseen condition, the 
Contractor shall be entitled to make a claim for a time extension in the Project schedule, provided it has 
otherwise fulfilled its obligations under this Agreement. 

10.5.5 Contractor will provide the name of a designated safety staff member for coordination 
during the life of the Project. 

10.6 Roads 

10.6.1 Contractor may not close all or any part of a street or road without the prior written 
approval of the Owner. Streets and roads subject to interference during the execution of the Work shall 
be kept open by the Contractor until the Work is completed, unless otherwise approved in writing by 
Owner. 

10.7 Utilities 

10.7.1 Contractor is solely responsible for investigating and notifying all utility companies, all 
pipe line operators or other utility parties affected by the Work on this Project, and shall make all 
reasonable efforts to have all necessary adjustments of the public or private utility fixtures, pipelines, 
and other appurtenances within or adjacent to the limits of construction made as soon as practicable. 
Contractor shall be solely responsible for the notification of and coordination of Work with the 
applicable utility company to avoid any delays with the Project Schedule. If any portion of the Work is to 



be performed adjacent to or across utility lines, Contractor must verify the locations in the field and take 
the necessary precautions before proceeding to work close to or across any existing underground utility 
line. 

10.7.2 It shall be the Contractor’s sole responsibility to notify the applicable utility companies 
at least seventy-two (72) hours prior to the start of construction and to coordinate its work with the 
utility company. Any damage caused by Contractor or their sub-contractors to existing utilities shall be 
repaired at Contractor’s expense and the Owner will not be responsible for any direct or indirect 
damage to utilities. 

10.7.3 In the event that the Contractor has fulfilled its obligations under this Agreement, any 
delays to the Project caused by utility companies may entitle the Contractor to make a request for time 
extension. 

10.8 Relation to Other Work 

10.8.1 The Owner reserves the right to award separate contracts in connection with any other 
work or operations on the Project site. If the Contractor believes that delays or additional costs to the 
Project result from the Owner’s actions, then the Contractor may make such claim as provided in this 
Agreement. 

10.8.2 If part of the Contractor’s Work depends for proper execution or results upon 
construction or operations by a separate contractor hired by the Owner, the Contractor shall, prior to 
proceeding with that portion of the Work, promptly notify the Owner to the apparent discrepancies or 
defects in such other construction that would render it unsuitable for such proper execution and timely 
completion. 

10.9 Environmental Mitigation Measures The project may include environmental mitigation 
measures. The Contractor shall be responsible for ensuring strict and complete compliance by its 
subcontractors, material men and employees with the applicable plan requirements and conditions 
established by the appropriate regulatory agencies. 

10.10 Professional Services Contractor is generally is required to provide professional services which 
constitute the practice of architecture or engineering for design of the Project. The Contractor shall 
ensure that such services are performed by appropriately licensed professionals. 

10.11 Changes in the Work 

10.11.1 Generally. 

10.11.1.1 Changes in the Work may be accomplished after execution of the 
Contract, and without invalidating the Contract, by Change Order, Construction Change 
Directive, or order for a minor change in the Work, subject to the limitations stated in this 
paragraph and elsewhere in the Contract Documents. 

10.11.1.2 Changes in the Work shall be performed under applicable provisions of 
the Contract Documents, and Contractor shall proceed promptly, unless otherwise provided in 
the Change Order, Construction Change Directive or order for a minor change in the Work. 



10.11.2 Change Orders. 

10.11.2.1 A Change Order is a written instrument prepared by Owner and signed 
by Owner and Contractor, stating their agreement upon all of the following: 

(i) the change(s) in the Work; 
(ii) the amount of the adjustment, if any, in the Guaranteed 

Maximum Price; and 
(iii) the extent of the adjustment, if any, in the Date of Substantial 

Completion. 

10.11.3 Construction Change Directives. 

10.11.3.1 A Construction Change Directive is a written order prepared by Owner 
directing a change in the Work prior to agreement on adjustment, if any, in the Guaranteed 
Maximum Price or Date of Substantial Completion, or both. Owner may by Construction Change 
Directive, without invalidating the Contract, order changes in the Work within the general scope 
of the Contract consisting of additions, deletions or other revisions, the Guaranteed Maximum 
Price and Date of Substantial Completion being adjusted accordingly. 

10.11.3.2 A Construction Change Directive shall be used in the absence of total 
agreement on the terms of a Change Order. 

10.11.3.3 If the Construction Change Directive provides for an adjustment to the 
Guaranteed Maximum Price, the adjustment shall be based on one of the following methods: 

(i) mutual acceptance of a lump sum properly itemized and 
supported by sufficient substantiating data to permit evaluation; or 

(ii) unit prices reflected in the Guaranteed Maximum Price package 
or subsequently agreed upon. 

10.11.3.4 Upon receipt of a Construction Change Directive, Contractor shall 
promptly proceed with the change in the Work involved and advise the Owner of Contractor’s 
agreement or disagreement with the method, if any, provided in the Construction Change 
Directive for determining the proposed adjustment in the Guaranteed Maximum Price or Date 
of Substantial Completion. 

10.11.3.5 A Construction Change Directive signed by Contractor indicates the 
agreement of Contractor therewith, including adjustment in the Guaranteed Maximum Price 
and Date of Substantial Completion or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

10.11.3.6 If Contractor does not respond promptly or disagrees with the method 
for adjustment in the Guaranteed Maximum Price, the method and the adjustment shall be 
determined by the Owner on the basis of reasonable expenditures and savings of those 
performing the Work attributable to the change, including, in case of an increase or decrease in 
the Guaranteed Maximum Price, a reasonable allowance for overhead and profit, not to exceed 
the percentage equal to the original Contractor’s Fee. In such case, Contractor shall keep and 



present, in such form as Owner may reasonably prescribe, an itemized accounting together with 
appropriate supporting data. 

10.11.3.7 The amount of credit to be allowed by Contractor to the Owner for a 
deletion or change that results in a net decrease in the Guaranteed Maximum Price shall be 
actual net cost as agreed to by Owner and Contractor. When both additions and credits covering 
related Work or substitutions are involved in a change, the allowance for overhead and profit 
shall be figured on the basis of net increase, if any, with respect to that change. 

10.11.3.8 Pending final determination of the total cost of a Construction Change 
Directive to Owner, amounts not in dispute for such changes in the Work shall be included in 
Applications for Payment accompanied by an Extra Work Order indicating the Parties’ 
agreement with part or all of such costs.  

10.11.4 Minor Changes in the Work The Owner has the authority to order minor 
changes in the Work not involving adjustment in the Guaranteed Maximum Price or extension of the 
Date of Substantial Completion and not inconsistent with the intent of the Contract Documents. Such 
changes shall be effected by written order and shall be binding on Owner and the Contractor. 
Contractor shall carry out such written orders promptly. 

10.12 As-Builts The Contractor shall be responsible for the preparation and furnishing of As-Built 
Drawings. Utilizing the set of Plans that have been marked-up by Contractor to represent field 
conditions, prepare a set of reproducible record drawings showing those changes made during the 
construction progress. Record drawing information will be based on marked-up prints, Plans, and other 
data furnished. 

10.13 Liquidated Damages 

10.13.1 If Contractor neglects, fails or refuse to complete the Work on or before the 
date of Substantial Completion, or any proper time extension thereof granted by the Owner, 
then the Contractor as part of consideration for the Owner’s award of this Contract, agrees to pay the 
Owner an amount of One Hundred Dollars ($100) per day, not as a penalty but as liquidated damages 
for such breach of contract, for each and every calendar day beyond the stipulated date of Substantial 
Completion that the Project is not Substantially Complete. The aforementioned daily amount of 
liquidated damages is fixed and agreed upon by and between the Contractor and the Owner due to the 
impracticability and extreme difficulty of fixing and ascertaining the actual damages the City would 
sustain due to such a delay, and therefore said amount is agreed to be the amount of damages which 
City would sustain and shall be deducted by the City from any remaining funds due to the Contractor. 

10.13.2   Contractor shall not be charged with liquidated damages when the delay in 
Substantial Completion of the Work is due to the following causes (“Excusable Delays”), if such causes 
were unforeseen and beyond the control and without the fault or negligence of Contractor, any 
Subcontractor, anyone directly or indirectly employed by them, or anyone for whom they are liable: acts 
of God or of the public enemy, acts of another Contractor in the performance of a contract with City 
(provided Contractor has fulfilled its obligations), fires, floods, epidemics, quarantine restrictions, 
strikes, and freight embargos. Without limitation as to the causes of delay excluded from Excusable 
Delays, such an unforeseeable cause shall not include shortage of labor (other than due to strikes), 



delays in delivery of materials, equipment, or specially fabricated items. To be entitled to the relief from 
Excusable Delays, Contractor shall, within ten (10) days from the beginning of such delay, notify City, in 
writing, of the cause of such delay. The Project Manager shall ascertain the facts and extent of the delay 
and shall notify Contractor within a reasonable time as to his or her determination of the cause of the 
delay, whether it is excusable under this clause, and the extension in the time for performance of the 
Work, if any, that will be granted. Such determination made in good faith shall be binding on the Parties. 
Except as specifically provided in this Agreement, in the case of an Excusable Delay, Contractor shall not 
be entitled to additional compensation unless a change order is submitted to and approved by the 
Owner.   Any additional compensation shall not exceed the total GMP for this project.   Any change 
order for additional compensation that exceeds the total GMP for the project must be approved by the 
Mayor and City Council. Failure of Contractor to provide the notice specified herein shall constitute a 
waiver of and bar to any claim for delay, except as specified in this Agreement. 

ARTICLE 11 – INSPECTION 

11.1 NOTIFICATION: IT IS THE RESPONSIBILITY OF Contractor TO CONSTRUCT THE WORK IN STRICT 
ACCORDANCE WITH THE CONTRACT DOCUMENTS, APPLICABLE BUILDING CODES, ORDINANCES, 
REGULATIONS, CODE OF LAWS AND OTHER LAWS. IT SHALL BE THE RESPONSIBILITY OF Contractor TO 
NOTIFY Owner AT LEAST FORTY- EIGHT (48) HOURS BEFORE COVERING WORK WHICH Owner IS 
ENTITLED TO INSPECT PURSUANT TO THIS ARTICLE. IN NO EVENT SHALL ANY INSPECTION OR FAILURE 
TO INSPECT BY Owner RELIEVE THE Contractor OF THIS RESPONSIBILITY TO CONSTRUCT THE WORK IN 
SUCH ACCORDANCE WITH THE REQUIREMENTS OF THE CONTRACT DOCUMENTS. 

Generally, tests, inspections and approvals of portions of the Work required by the Contract Documents 
or by laws, ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made 
at an appropriate time. Unless otherwise provided, Contractor shall coordinate such tests, inspections 
and approvals with an independent testing laboratory, or with the appropriate public authority 
contracted by Owner, and Owner shall bear all related costs of tests, inspections and approvals.  

11.2 Certificates Required certificates of testing, inspection or approval shall, unless otherwise 
required by the Contract Documents, be secured by the Contractor. 

11.3 No Delay of Project Test or inspections conducted pursuant to the Contract Documents shall be 
made promptly to avoid unreasonable delay in the Work. 

11.4 Quality Assurance Contractor shall implement and observe a program of quality assurance as set 
forth in the Contract Documents. 

11.5 Information and Services 

11.5.1 Owner will establish and update an overall budget for the Project, based on consultation 
with Contractor, which will include contingencies for changes in the Work and other costs, which are the 
responsibility of the Owner. 

11.6  Owner’s Representative:  The designated Owner’s Representative will be considered the 
administrator of this Contract on behalf of the Owner, and will be the evaluator of the Contractor’s 
performance of their services under this Agreement.  



ARTICLE 12 – INTENT OF AGREEMENT 

12.1 Execution of this Agreement is a representation that the Contractor has carefully examined the 
Contract Documents and the site, and represents that the Contractor is thoroughly familiar with the 
nature and location of the Project, the Worksite, the specific conditions under which the Services are to 
be performed, and all matters which may in any way affect the Work or its performance. The Contractor 
further represents that, as a result of such examinations and investigations, the Contractor thoroughly 
understands the Contract Documents and their intent and purpose, and is familiar with all applicable 
codes, ordinances, laws, regulations and rules as they apply to the Work, and that the Contractor will 
abide by same. Claims for additional time or additional compensation as a result of the Contractor’s 
failure to follow the foregoing procedure and to familiarize itself with all local conditions and the 
Contract Documents will not be permitted. 

12.2 The intent of the Contract Documents is to include all items necessary for the proper execution 
and completion of the Project by the Contractor. Contract Documents are complimentary, and what is 
required by any one shall be as binding as if required by all; performance by the Contractor shall be 
required only to the extent consistent with the Contract Documents and reasonable inferable from them 
as being necessary to produce the intended results. 

12.3 In the event of conflicting provisions in the specifications or the Drawings, the more specific 
provision will take precedence over the less specific; the more stringent will take precedence over the 
less stringent; and the more expensive item will take precedence over the less expensive. On all 
Drawings, figures take precedence over scaled dimensions. Scaling of dimensions, if done, is done at the 
Contractor’s own risk. 

12.4 Organization of the specifications into divisions, sections and articles, and the arrangement of 
Drawings shall not control the Contractor in dividing the Work among Subcontractor or in establishing 
the extent of Work to be performed by any trade. 

12.5 Unless otherwise stated in the Contract Documents, words which have well-known technical or 
construction industry meanings are used in the Contract Documents in accordance with such recognized 
meanings. 

ARTICLE 13 – TERM OF AGREEMENT 

13.1 Subject to authorized adjustments, the Term of Agreement shall be for the agreed upon time by 
the parties following the City’s issuance of its Notice to Proceed to Contractor, which shall constitute the 
guaranteed time upon which Contractor is to complete the Project in accordance with the terms, 
conditions and specifications contained in this Agreement, unless terminated earlier by the City. 

13.2 Contractor agrees that the Work shall be pursued on schedule, diligently and uninterrupted at a 
rate of progress which will ensure full completion within the agreed Time Schedule. Failure to achieve 
timely final Project completion shall be regarded as a material breach of this Agreement and shall be 
subject to the appropriate remedies available at law. This Agreement shall remain in full force and effect 
until the completion of the Project by the Contractor and the City’s acceptance of the Project. 



13.3 Minor adjustments to the time for performance which are approved in writing by the City in 
advance, shall not constitute non-performance by Contractor. Any impact on the time for performance 
shall be determined and the Time Schedule for completion of Work will be modified accordingly. 

13.4 When, in the opinion of the City, reasonable grounds for uncertainty exist with respect to the 
Contractor’s ability to perform Work or any portion thereof, the City may request that the Contractor, 
within a reasonable time frame set forth in the City’s request, provide adequate assurances to the City 
in writing, of Contractor’s ability to perform in accordance with terms of this Agreement. In the event 
that the Contractor fails to provide the City the requested assurances within the prescribed time frame, 
the City may treat such failure as a repudiation or breach of this Agreement, and resort to any remedy 
for breach provided for in this Agreement or at law. 

13.5 Contractor shall be required to show just cause for delays or for additional time requests. Failure 
to comply with this subparagraph shall be sufficient grounds for the City to find the Contractor in 
substantial default and certify that sufficient cause exists to terminate the Agreement or to withhold 
payment to the Contractor until an updated Time Schedule, acceptable to the City, is obtained. Such 
failure shall not be cause for additional time. 

13.6 In the event the Term of Agreement date is extended, regardless of whether delay is caused by 
any act or neglect of the City or Force-Majeure Event, or is attributable to the City, the Contractor’s sole 
and exclusive remedy is an equal extension of time. 

13.7 Notwithstanding the provisions of this Article 4, this Agreement may be terminated by the City 
at any time, with or without cause. 

ARTICLE 14 – CONTRACTOR RESPONSIBILITIES 

14.1 Contractor shall confine operations at the Worksite to areas permitted by law, ordinances, 
permits and Contract Documents, and shall not unreasonably encumber the Worksite with personnel, 
materials or equipment. 

14.2 Contractor shall keep the Worksite premises and surrounding areas free from accumulation of 
waste materials or rubbish caused by the Work. At completion, the Contractor shall remove from the 
Worksite all waste materials, debris, rubbish, tools, equipment, machinery and surplus materials. Failure 
to clean Worksite as provided herein may cause the City to do so, and the cost thereof shall be charged 
to the Project Amount. 

ARTICLE 15 – CITY’S RESPONSIBILITY 

15.1 The City shall provide information regarding its requirements for the Project, with reasonable 
promptness to avoid delay in the orderly progress of the Work. 

15.2 The City shall designate a Project Manager who shall be fully acquainted with the Project and 
shall define the lines of City authority to approve Change Orders and render decisions promptly and 
furnish information expeditiously. 

15.3 The City, unless otherwise agreed, shall furnish the site of the Project, all surveys describing the 
physical characteristics, soil reports, subsurface investigations, legal limitations, hazardous material 



reports including asbestos and lead, known utility locations, covenants, deed restrictions and a legal 
description if required for the Project. 

15.4 If the City becomes aware of any fault or defect in a phase of the Project or non- conformance 
with the Drawings and specifications, the City shall give prompt written notice thereof to the Contractor. 

15.5 The Project Manager shall communicate with Subcontractor or suppliers only through the 
Contractor, while such method of communication is effective in maintaining the Project’s Time Schedule 
and quality standards. 

15.6 The City expects the Contractor to recognize, coordinate and comply with the Permitting 
Authorities.   

15.7 If the Contractor fails to correct Work which is not in accordance with the requirements of the 
Contract Documents, or persistently fails to carry out Work in accordance with the requirements of the 
Contract Documents, South Carolina Building Code, and State of South Carolina, Greenville County and 
City codes, rules and regulations, then the City Administrator, may order the Contractor to stop the 
Work, or any portion thereof, until the cause for such order has been eliminated. The right of the City to 
stop Work on the Project shall not give rise to a duty on the part of the City, to the benefit of the 
Contractor, Subcontractor, or any other person or entity. 

ARTICLE 16 – INDEPENDENT CONTRACTOR 

16.1 Contractor has been procured and is being engaged by the City as an independent Contractor, 
and not as an agent or employee of the City. Accordingly, Contractor shall not attain, nor be entitled to, 
any rights or benefits under the Civil Service or Pension Ordinances of the City, nor any rights generally 
afforded classified or unclassified employees of the City. Contractor further understands that South 
Carolina workers’ compensation benefits available to employees of the City, are not available to 
Contractor. Therefore, Contractor agrees to provide workers’ compensation insurance, as required by 
South Carolina law, for any employee or agent of Contractor rendering Work to the City under this 
Agreement. 

ARTICLE 17 – CHANGES IN THE WORK 

17.1 The City, without invalidating this Agreement, may order changes in the work within the general 
scope of this Agreement consisting of additions, deletions or other revisions. The Project Amount and 
the Substantial Completion date may be adjusted accordingly upon executed amendments. All other 
minor changes in the Project shall be authorized by Change Order, subject to any limitations in the 
Contract Documents. 

17.2 Changes in the Project shall be performed under applicable provisions of the Contract 
Documents, and the Contractor shall proceed promptly, unless otherwise provided in the Change Order. 
Before any Work is begun on any Change Order, a written authorization from the City must be issued. 

ARTICLE 18 - ENVIRONMENTAL AND SAFETY REQUIREMENTS 

18.1 Contractor shall be responsible for initiating, maintaining and supervising all safety precautions 
and programs in connection with the performance of this Agreement. 



18.2 Contractor shall provide a safety program for the Project to meet U.S. Department of Labor 
Occupational Safety and Health Administration (OSHA) requirements and monitor Subcontractor for 
compliance in the performance of Work in accordance with the best acceptable safety practice. 

18.3 Contractor shall schedule the services of independent testing laboratories required by 
Permitting Authorities to provide the necessary testing of materials to ensure conformance with 
environmental regulations. 

18.4 Contractor shall take all reasonable precautions for the safety of, and shall provide all 
reasonable protection to prevent damage, injury or loss to: 

18.4.1 Workers on the Project and all other persons who may be affected thereby. 

18.4.2 Materials and equipment to be incorporated in the Project, whether in storage on or off 
the Worksite, under care, custody or control of the Contractor or Subcontractor; 

18.4.3 Other public or private property at the Worksite and adjacent thereto, including trees, 
shrubs, lawns, walks, pavements, roadways, structures and utilities not designated for removal, 
relocation or replacement in the course of construction; 

18.4.4 All alcoholic beverages, smoking and drugs shall be prohibited from the Project 
Worksite. 

18.5 All workers on the Project site shall wear appropriate and uniform-like attire and shall have 
visible identification as being employees of the Contractor or Subcontractor. 

18.6 Contractor shall give notices and comply with applicable laws, ordinances, rules, regulations and 
lawful orders of public authorities bearing on the safety of persons or property, their protection from 
damage, injury or loss. 

18.7 Contractor shall erect and maintain, as required by existing conditions and performance of the 
Agreement, reasonable safeguards for safety and protection, including posting danger signs and other 
warnings against hazards, promulgating safety regulations and notifying users of adjacent sites and 
utilities. 

18.8 When the removal of asbestos, PCB’s, petroleum, radioactive material or any other toxic or 
hazardous material, in whatever form or states, is necessary for the execution of the Work, the 
Contractor shall immediately notify the City and exercise the utmost care to carry on such activities by 
and under the supervision of properly qualified personnel. Contractor covenants that any such removal 
must be performed by a South Carolina licensed toxic or hazardous materials abatement Contractor in 
accordance with all applicable federal, state, and local rules and regulations.  

18.9 Contractor shall promptly remedy any damage and loss to property caused in whole or in part 
by the Contractor, a Subcontractor, or anyone directly or indirectly employed by any of them, or by 
anyone for whose acts they may be liable and for which the Contractor is responsible, except damage or 
loss attributable to acts or omissions of the City or anyone directly or indirectly employed by either of 
them and whose acts are not attributable to the fault or negligence of the Contractor. Notwithstanding 



anything in this Section or the Agreement to the contrary, Contractor’s obligations under this Section 
shall not apply to damage and loss to property caused by Owner or Owner’s separate contractor. 

18.10 Contractor shall designate a responsible person at the Worksite whose duty shall be prevention 
of accidents or injury to property or person. 

18.11 Contractor shall not load or permit any part of the Worksite to be so loaded or congested, so as 
to endanger the site, any property, or deteriorate safety conditions. 

18.12 Contractor shall promptly report to the City and all accidents arising out of or in connection with 
the Work. 

ARTICLE 19 – TESTS AND INSPECTIONS 

19.1 Tests, inspections and approvals of portions of the Work required by the Contract Documents or 
by laws, ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made at 
an appropriate time. Unless otherwise provided, the Contractor shall make arrangements for such tests, 
inspections and approvals with an independent testing laboratory or entity acceptable to the City, or 
with the appropriate Permitting Authority, and shall bear all related costs of tests, inspections and 
approvals. The Contractor shall give the Project Manager timely notice of when and where tests and 
inspections are to be made so as to allow him the opportunity to observe such procedures, if needed. 
The Contractor shall support and cooperate with all tests and inspections. 

19.2 If such procedures for testing, inspection or approval reveal failure of the portions of the Work 
to comply with requirements established by the Contract Documents, the Contractor shall bear all costs 
made necessary by such failure including those of repeated procedures. 

19.3 Required certificates of testing, inspection or approval shall, unless otherwise required by the 
Contract Documents, be secured by the Contractor and promptly delivered to the City. 

19.4 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to 
avoid unreasonable delay in the Work. 

19.5 It is understood and agreed by the Contractor that the Mauldin Building & Development 
Services Department and its inspectors are professionals who are dedicated to providing efficient and 
courteous service to all residents, professionals, Contractors and the public at large through plans 
processing, inspections and building maintenance, which ensures the protection of the citizens and 
enhances the quality of life within the City. For the purposes of this Project, the Building Department is 
not a surrogate of the City. All decisions by the Building Department as to whether some aspect of the 
Project is or is not in compliance with the South Carolina Building Code, South Carolina Fire Prevention 
Code and/or any other applicable codes, regulations, laws and ordinances are independent of and not 
deemed to be an act or a decision by the City. The Contractor agrees that it shall be the responsibility of 
the Contractor to ensure compliance with all applicable codes, regulations, law and ordinances. The 
Contractor warrants and accepts that any and all work necessitated by inspections which is not 
prescribed in the plans, specifications or Drawings, but necessitated to bring the Project into conformity 
with the Contract Documents and all applicable laws, codes, regulations, procedures and/or considered 
inside the contemplation of the Contract Documents, shall be deemed the responsibility of the 
Contractor at no additional cost to the City. 



ARTICLE 20 – CORRECTION OF WORK 

20.1 The Contractor shall promptly correct Work rejected by the City or Permitting Authorities or 
failing to conform to the requirements of the Contract Documents, whether observed before or after 
the completion of the Project. The Contractor shall bear costs of correcting such rejected Work, 
including additional testing and inspections. 

20.2 If, within one (1) year after the date of completion of the Project, or after the date for 
commencement of warranties and guarantees established under by the Contract Documents, any of the 
Work is found to be not in accordance with the requirements of the Contract Documents, the 
Contractor shall correct it promptly after receipt of written notice from the City to do so unless the City 
has previously given the Contractor a written acceptance of such condition. 

20.3 Contractor shall remove from the Worksite and then correct any portions of the Work which are 
not in accordance with the requirements of the Contract Documents. 

20.4 Contractor shall bear the cost of correcting destroyed or damaged portions of the Project, 
whether completed or partially completed, caused by the Contractor’s correction or removal of Work 
which is not in accordance with the requirements of the Contract Documents. 

20.5 If the City prefers to accept Work which is not in accordance with the requirements of the 
Contract Documents, the City may do so instead of requiring its removal and correction, in which 
case the PROJECT AMOUNT will be reduced as appropriate and equitable. Such adjustment shall be 
effected whether or not final payment has been made. 

ARTICLE 21 - CONFLICTS OF INTEREST 

21.1 Contractor represents and warrants to the City that it has not employed or retained any person 
or company employed by the City to solicit or secure this Agreement and that it has not offered to pay, 
paid, or agreed to pay any person any fee, commission, percentage, brokerage fee, or gift of any kind 
contingent upon or in connection with, the award of this Agreement. 

21.2 Contractor covenants that no person under its employ who presently exercises any functions or 
responsibilities on behalf of the City in connection with this Agreement has any personal financial 
interest, directly or indirectly, with Contractors or vendors providing professional services on projects 
assigned to the Contractor, except as fully disclosed and approved by the City. Contractor further 
covenants that, in the performance of this Agreement, no person having such conflicting interest shall 
be employed. 

ARTICLE 22 - TERMINATION OF AGREEMENT 

22.1 The City reserves the right, in its best interests, to cancel this Agreement by giving written notice 
to Contractor thirty (30) Days prior to the effective date of such cancellation. The City shall reimburse 
the Contractor for any unpaid cost of the Project which is due to Contractor. Cost is inclusive of 



reasonable overhead and profit. In the event of such termination of Agreement the City shall further 
assume and become liable for obligations, commitments and unsettled contractual claims that the 
Contractor has previously undertaken or incurred in good faith in connection with said Project. The 
Contractor shall, as a condition of receiving the payments referred to in this Article, execute and deliver 
all such papers and take all such steps including the legal assignment of his contractual rights, as the City 
may require. 

ARTICLE 23 – NOTICES 

23.1   All notices, demands, correspondence and other communications between the Parties shall be 
deemed sufficiently given under the terms of this Agreement when dispatched by registered or certified 
mail, postage prepaid, return receipt requested, addressed as follows or as the same may be changed 
from time to time: 

For Contractor: Momentum Construction Services, LLC 
Attn: John deRieux 
211 A West Trade St.  
Simpsonville, SC 29681 
momentumconstruction@charter.net 

To City: City of Mauldin  
Attn: City Administrator  
5 E. Butler Road 
Mauldin, South Carolina 29662 

With a copy to: City Attorney 
John Duggan  
Duggan & Hughes, LLC 
P.O. Box 449 
Greer, SC 29652 

23.2 Either Party may at any time designate a different address and/or contact person by giving 
notice as provided above to the other Party. Such notices shall be deemed given upon receipt by the 
addressee. 

23.3 In the event there is a change of address and the moving Party fails to provide notice to the 
other Party, then notice sent as provided in this Article shall constitute adequate notice. 

ARTICLE 24 – INDEMNIFICATION 

24.1 Contractor shall defend, indemnify and hold harmless the City, its officers and employees from 
and against any and all claims, costs, losses and damages including, but not limited to reasonable 
attorney’s fees, caused by the negligent acts or omissions of the Contractor, its officers, directors, 
agents, partners, Subcontractor, employees and managers in the performance of Work under this 
Agreement. 

24.2 Contractor shall be fully responsible to City for all acts and omissions of the Contractor, its 
employees, Subcontractor, suppliers, or other persons directly or indirectly employed by its 



Subcontractor or suppliers, and any other persons or organizations performing or furnishing supplies 
under a direct or indirect agreement with Contractor. Nothing in the Contract Documents shall create 
any contractual relationship between City and any such Subcontractor, supplier or other person or 
organization, nor shall it create any obligation on the part of City to pay or to cause the payment of any 
money due any Subcontractor, supplier, employee or agent except as may otherwise be required by law. 

24.3 The purchase of insurance by the Contractor with respect to the obligations required herein 
shall in no event be construed as fulfillment’s or discharge of such obligations. 

24.4 If any Subcontractor, supplier, laborer, or materialmen of Contractor or any other person 
directly or indirectly acting for or through Contractor files or attempts to file a mechanic's or 
construction lien against the real property on which the Work is performed or any part or against any 
personal property or improvements or make a claim against any monies due or to become due from the 
City to Contractor or from Contractor to a Subcontractor, for or on account of any Work, labor, 
construction services, material, equipment, or other items furnished in connection with the Work, 
Contractor agrees to satisfy, remove, or discharge such lien or claim at its own expense by bond, 
payment, or otherwise within ten (10) Days of the filing or from receipt of written notice from the City. 

ARTICLE 25 – WARRANTY 

25.1 The Contractor warrants to the City that all materials and equipment included in the Project will 
be new except where indicated otherwise in the Contract Documents, and that such materials and 
equipment will be of good quality, free from improper workmanship and defective materials and in 
conformance with the Drawings and specifications. The Contractor further agrees to correct all Work 
found by the City to be defective in material and workmanship or not in conformance with the Contract 
Documents for a period of one year from the date of completion or for such longer periods of time as 
may be set forth in specific warranties contained in the specifications. The Contractor shall collect and 
deliver to the City any specific written warranties given by others as required by the Contract 
Documents. 

25.2 If, within one (1) year after the date of substantial completion or such longer period of time as 
may be prescribed by laws or regulations, or by the terms of any applicable special guarantee required 
by the Contract Documents, any Work is found to be defective, whether observed before or after 
acceptance by City, Contractor shall promptly, without cost to City, either correct such defective Work, 
or, if it has been rejected by City, remove it from the site and replace it with non- defective Work that is 
satisfactorily correct to the City. If Contractor does not promptly comply with the terms of such 
instructions, the City may have the defective Work corrected and all direct, indirect and consequential 
costs of such removal and replacement, including but not limited to fees and charges of engineers, 
attorneys and other professionals, shall be paid by Contractor. 

25.3 If any lien or claim remains unsatisfied after all payments are made, the Contractor shall refund 
to the City all monies that the latter may be compelled to pay in discharging such liens or claims, 
including all costs and reasonable Attorney’s fees.  

25.4 In addition, the Contractor represents and warrants the following to the City, as an inducement 
to the City to enter into this Agreement, which representations and warranties shall survive the 
execution of the Agreement, final completion of the Project and final payment hereof: 



25.4.1 Contractor shall furnish the tools, materials, supplies, equipment and labor required to 
complete the Work and perform their obligations under the Contract Documents, and shall have 
sufficient experience and competence to do so; 

25.4.2 Contractor is authorized to do business in the State of South Carolina and is properly 
licensed by all necessary governmental, public and other authorities having jurisdiction over the 
Contractor and the Project; and 

25.4.3 The persons executing this Agreement, on behalf of the Contractor, are properly 
authorized to do so. 

25.5 Contractor warrants that any and all Work, materials, services or equipment that may 
reasonably be inferred from the Contract Documents as being required to produce the intended result, 
will be supplied by the Contractor at its own cost, whether or not specifically called for. 

25.6 Contractor warrants and accepts that any and all Work, materials, services or equipment 
necessitated by the inspections of City and/or Greenville County agencies, or other regulatory agencies 
as are applicable, to bring the Project into conformity with the Contract Documents and all applicable 
laws, codes, regulations, procedures, or considered inside the contemplation of the Contract 
Documents, shall be deemed the responsibility of the Contractor at no additional cost to the City. 

ARTICLE 26 – INSURANCE 

26.1 Prior to the execution of this Agreement, the Contractor shall submit certificate(s) of insurance 
evidencing all required insurance coverage, as more particularly described in the IFB, with the following 
minimum coverage: 

26.1.1 Commercial General Liability - Minimum limit of $1 Million per occurrence for bodily 
injury and property damage; this coverage shall also include personal, advertising injury and medical 
expense. 

26.1.2 Professional Liability (Errors and Omissions)  Any independent contractors, 
subcontractors, or individuals retained by Contractor performing licensed professional services, shall 
maintain for the period covered by this Agreement professional liability insurance for licensed 
professionals performing work pursuant to this Agreement in an amount not less than One Million 
Dollars ($1,000,000) covering the licensed professionals’ errors and omissions.. 

26.1.3 Commercial Automobile Liability - Minimum limit of $1 Million, covering any auto 
including owned, non-owned, hired or leased. In the event that the Contractor owns no automobiles, 
the Commercial Auto Liability requirement shall be amended allowing Contractor to maintain only Hired 
& Non-Owned Auto Liability. If vehicles are acquired throughout the term of the contract, the 
Contractor agrees to purchase “Owned Auto” coverage as of the date of acquisition. This amended 
requirement may be satisfied by way of endorsement to the Commercial General Liability, or a separate 
Commercial Auto coverage form. 



26.1.4 Worker’s Compensation - As required by the State of South Carolina, with statutory 
limits, and Employer’s Liability with a minimum limit of $1,000,000 per accident for bodily injury or 
disease. 

26.2 Contractor shall not commence Work under this Agreement until after Contractor has obtained 
all of the minimum insurance coverage prescribed in the IFB and the policies of such insurance detailing 
the provisions of coverage have been received and approved by the City. 

26.3 The City shall be named as an additional insured for claims caused in whole or in part by the 
Contractor, Subcontractor’s, employees or assignee’s negligent acts or omissions during the term of this 
Agreement. This provision shall not limit the City’s recovery for coverage under the Contractor’s 
insurance policy. 

26.4 Contractor shall not permit any Subcontractor to begin Services until after similar minimum 
insurance to cover Subcontractor has been obtained and approved. 

26.5 In the event the insurance certificate provided by Contractor or Subcontractor indicates that the 
insurance shall terminate and lapse during the term of this Agreement, Contractor shall furnish, at least 
thirty (30) Days prior to expiration of the date of the insurance, a renewed certificates of insurance as 
proof that equal and like coverage and extension is in effect. Contractor shall not continue to perform 
the Services required by this Agreement unless all required insurance coverage remains in full force and 
effect. 

26.6 All insurance policies required of the Contractor shall be written by a company duly authorized 
and licensed to do business in the State of South Carolina and be executed by duly licensed managers 
upon whom service of process may be made in Greenville County, South Carolina. 

26.7 The Owner shall purchase and maintain, in a company or companies lawfully authorized to do 
business in the jurisdiction where the Project is located, property insurance written on a builder’s risk 
“all-risk” or equivalent policy form in the amount of the initial Contract Sum, plus the value of 
subsequent Modifications and cost of materials supplied or installed by others, comprising the total 
value for the entire Project at the site on a replacement cost basis without optional deductibles. The 
insurance required under this section shall include interests of the Owner, Design-Builder, Architect, 
Consultants, Contractors, and Subcontractors in the Project. The property insurance shall be maintained 
until the Owner has issued a Certificate of Substantial Completion. Unless the parties agree otherwise, 
upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance policy 
required under this Section with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work. 

ARTICLE 27 - PERFORMANCE AND PAYMENT BONDS 

27.1 The Contractor is required to furnish to the City a Performance Bond and Payment Bond, each in 
the amount of One Hundred percent (100%) of the total Project value (“Bonds”). Such Bonds may be in 
the following form: 1) a Cashier’s Check, made payable to the City of Mauldin; 2) Bonds written by a 
surety company authorized to do business in the State of South Carolina, in accordance with South 
Carolina Code of Laws; or 3) an Irrevocable Letter of Credit. If the latter is chosen, it must be written on 
a bank located in Greenville County, be in the amount of the Agreement and should clearly and 
expressly state that it cannot be revoked until express written approval has been given by the City. The 



City, to draw on same, would merely have to give written notice to the bank with a copy to the 
Contractor. 

27.2 The Performance Bond shall secure and guarantee Contractor’s faithful performance of this 
Agreement, including but not limited to Contractor’s obligation to correct defects after final payment 
has been made as required by the Contract Documents. The Payment Bond shall secure and guarantee 
payment of all Subcontractor performing labor on the Project under this Agreement and furnishing 
supplies, materials or services in connection herewith. These Bonds shall be in effect through the 
duration of the Agreement plus the warranty period as required by the Contract Documents. 

27.3 Each Bond shall be written by a corporate surety, having a resident agent in the State of South 
Carolina and having been in business with a record of successful continuous operation for at least five 
(5) years. The Bonds required hereunder shall be executed by a responsible surety licensed in the State 
of South Carolina. 

27.4 If the surety on any Bond furnished by Contractor is declared bankrupt or becomes insolvent or 
its right to do business is terminated in the State of South Carolina or it ceases to meet the requirements 
of other applicable laws or regulations, Contractor shall within three (3) Days substitute another Bond 
and surety, both of which must be acceptable to City. If Contractor fails to make such substitution, City 
may procure such required Bonds on behalf of Contractor at Contractor’s expense. 

27.5 The City may, in the City's sole discretion, inform surety of the progress of the Work, any defects 
in the Work, or any defaults of Contractor under the Contract Documents and obtain consents as 
necessary to protect the City's rights, interest, privileges and benefits under and pursuant to any Bond 
issued in connection with the Project. 

27.6 Contractor shall indemnify and hold harmless the City and any agents, employees, 
representative from and against any claims, expenses, losses, costs, including reasonable attorneys’ 
fees, as a result of any failure of Contractor to procure the Bonds required herein. 

ARTICLE 28 - FORCE MAJEURE 

28.1 In the event that either Party is delayed in the performance of any act or obligation pursuant to 
or required by the Agreement by reason of a Force Majeure Event, the time for required completion of 
such act or obligation shall be extended by the number of days equal to the total number of days, if any, 
that such Party is actually delayed by such Force Majeure Event. The Party seeking delay in performance 
shall give notice to the other Party specifying the anticipated duration of the delay, and if such delay 
shall extend beyond the duration specified in such notice, additional notice shall be repeated no less 
than monthly so long as such delay due to a Force Majeure Event continues. Any Party seeking delay in 
performance due to a Force Majeure Event shall use its best efforts to rectify any condition causing such 
delay and shall cooperate with the other Party to overcome any delay that has resulted. 

28.2 If conditions are encountered at the Worksite which are: 1) subsurface or otherwise concealed 
physical conditions which differ materially from those indicated in the Contract Documents, or 2) 
unknown physical conditions of an unusual nature, which differ materially from those ordinarily found 
to exist and generally recognized as inherent in construction activities of the character provided for in 
the Contract Documents, then notice by the observing Party shall be given to the other Party promptly 
before conditions are disturbed, and in no event later than ten (10) Days after first observance of such 



conditions. The Project Manager will promptly investigate such conditions and, if they differ materially 
and cause an increase or decrease in the Contractor’s cost of, or time required for performance of any 
part of the Work, will recommend an equitable adjustment in the PROJECT AMOUNT or to the Term of 
Agreement or both. If the Project Manager determines that the conditions at the Worksite are not 
materially different from those indicated in the Contract Documents and that no change in the PROJECT 
AMOUNT or to the Term of Agreement is justified, the City shall so notify the Contractor in writing, 
stating the reasons. Claims by the Contractor in opposition to such determination must be made within 
ten (10) Days after the City has given notice of the decision. 

ARTICLE 29 – NON-EXCLUSIVE AGREEMENT 

29.1 The Work to be provided by Contractor pursuant to this Agreement shall be non-exclusive, and 
nothing herein shall preclude the City from engaging other firms to perform Work. 

29.2 The City reserves the right to perform Work or operations related to the Project with the City’s 
own forces, or through the award of one or more separate contracts to one or more separate 
Contractors if the scope of the work changes during the term of this Agreement and the City and 
Contractor are unable to agree as to the Contractor’s timely performance of such changed scope of 
work. Additionally, the City reserves the right to award separate contracts in connection with other 
portions of the Project or other construction or operations on the Worksite under conditions identical or 
substantially similar to these. 

ARTICLE 30 – EMERGENCIES 

30.1  In any emergency affecting the safety of persons or property, the Contractor shall act at the 
Contractor’s discretion, to prevent threatened damage, injury or loss. 

ARTICLE 31 - OWNERSHIP OF DOCUMENTS 

31.1 All documents developed by Contractor under this Agreement shall be delivered to the City by 
the Contractor upon completion of the Work and shall become property of the City, without restriction 
or limitation of its use. The Contractor agrees that all documents generated hereto shall, unless exempt, 
be subject to the applicable provisions of the Public Records Law, under South Carolina Code of Laws. 

31.2 The Contractor shall additionally comply with the South Carolina Freedom of Information Act. 

31.3 It is further understood by and between the Parties that any information, writings, tapes, 
Contract Documents, reports or any other matter whatsoever which is given by the City to the 
Contractor pursuant to this Agreement shall at all times remain the property of the City and shall not be 
used by the Contractor for any other purposes whatsoever without the written consent of the City. 

31.4 In the event the Agreement is terminated, Contractor agrees to provide the City all such 
documents within ten (10) Days from the date the Agreement is terminated. 



ARTICLE 32 – DEFAULT 

32.1 In the event the Contractor fails to comply with any provision of this Agreement, the City may 
declare the Contractor in default by written notification. The City shall have the right to terminate this 
Agreement if the Contractor fails to cure the default within ten (10) Days after receiving notice of 
default from the City. If the Contractor fails to cure the default, the Contractor will only be compensated 
for completed Work. In the event partial payment has been made for such Work not completed, the 
Contractor shall return such sums due to the City within ten (10) Days after notice that such sums are 
due. The Contractor understands and agrees that termination of this Agreement under this section shall 
not release Contractor from any obligations accruing prior to the effective date of termination. 

ARTICLE 33 - MISCELLANEOUS PROVISIONS 

33.1 No waiver or breach of any provision of this Agreement shall constitute a waiver of any 
subsequent breach of the same or any other provision hereof, and no waiver shall be effective unless 
made in writing. 

33.2 All representations, indemnifications, warranties and guarantees made in, required by, or given 
in accordance with this Agreement, as well as all continuing obligations indicated in the Contract 
Documents, shall survive final payment, completion and acceptance of the Work and termination or 
completion of the Agreement. 

33.3 Should any provision, paragraph, sentence, word or phrase contained in this Agreement be 
determined by a court of competent jurisdiction to be invalid, illegal or otherwise unenforceable under 
the laws of the State of South Carolina, such provision, paragraph, sentence, word or phrase shall be 
deemed modified to the extent necessary in order to conform with such laws, or if not modifiable, then 
same shall be deemed severable, and in either event, the remaining terms and provisions of this 
Agreement shall remain unmodified and in full force and effect or limitation of its use. 

33.4 This Agreement and Contract Documents constitute the sole and entire agreement between the 
Parties. No modification or amendments to this Agreement shall be binding on either Party unless in 
writing and signed by both Parties. 

33.5 This Agreement shall be construed and enforced according to the laws of the State of South 
Carolina. Venue in any proceedings between the Parties shall be in Greenville County, South Carolina. 

33.6 The City reserves the right to audit the records of the Contractor covered by this Agreement at 
any time during the provision of Work and for a period of three (3) years after final payment is made 
under this Agreement. 

33.7 The Contractor agrees to comply with and observe all applicable federal, state, and local laws, 
rules, regulations, codes and ordinances, as they may be amended from time to time. 

33.8 Work shall not be subcontracted, transferred, conveyed, or assigned under this Agreement in 
whole or in part to any other person, firm or corporation without the prior written consent of the City. 



33.9 The City of Mauldin is exempt from Federal Excise and State taxes. The applicable tax exemption 
number or certificate shall be made available upon request. 

33.10 The professional Work to be provided by Contractor pursuant to this Agreement shall be non-
exclusive, and nothing herein shall preclude the City from engaging other firms to perform Work. 

33.11 This Agreement shall be binding upon the Parties herein, their heirs, executors, legal 
representatives, successors and assigns. 

33.12 The Contractor agrees that it shall not discriminate as to race, sex, color, creed, national origin, 
or disability, in connection with its performance under this Agreement. 

33.13 All other terms, conditions and requirements contained in the IFB, which have not been 
modified by this Agreement, shall remain in full force and effect. 

33.14 In the event of any dispute arising under or related to this Agreement, the prevailing Party shall 
be entitled to recover all actual attorney fees, costs and expenses incurred by it in connection with that 
dispute and/or the enforcement of this Agreement, including all such actual attorney fees, costs and 
expenses at all judicial levels, including appeal, until such dispute is resolved with finality. 

33.15 This Agreement may be executed in two or more counterparts, each of which shall constitute an 
original but all of which, when taken together, shall constitute one and the same Agreement. 

33.16 Notwithstanding anything in this Agreement to the contrary, Contractor and Owner waive all 
claims against each other for consequential damages arising out of or relating to this Agreement. This 
mutual waiver includes (1) damages incurred by the Owner for rental expenses, for losses of use, 
income, profit, financing, business and reputation, and for loss of management or employee 
productivity or of the services of such persons; and (2) damages incurred by the Contractor for principal 
office expenses including the compensation of personnel stationed there, for losses of financing, 
business and reputation, and for loss of profit, except anticipated profit arising directly from the Work. 
This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s 
termination. Nothing contained in this Section shall be deemed to preclude assessment of liquidated 
damages, when applicable, in accordance with the requirements of the Contract Documents. 

ARTICLE 34 – PRE-LITIGATION MEDIATION 

34.1 In the event a disagreement should arise between the parties, pre-litigation mediation will be 
utilized in an effort to resolve the disagreement.  The parties will select a certified mediator, located 
within fifty (50) miles of the Mauldin City Hall, located at 5 East Butler Road, Mauldin, SC 29662.  In the 
event the parties cannot agree on the selection of a mediator the Chief Administrative Judge for civil 
cases in Greenville County, South Carolina, will select the mediator.  The parties will share equally the 
cost for the mediator.   

[The remainder of this page is intentionally left blank.] 



IN WITNESS WHEREOF, the Parties have executed this Agreement by their respective proper officers 
duly authorized the day and year first written above. 

ATTEST: Momentum Construction Services, LLC, a South Carolina 
Profit Corporation, 

Corporate Secretary or Witness: “Contractor”: 

Witnessed By: ____________________ Signed By: ______________________ 

Witness Name: ___________________ Print Name: _____________________ 

Witness Date: ____________________ Signature Date: ___________________ 



 
 
 
 
 
 
 
 
ATTEST:       City of Mauldin, a South Carolina municipal 

Corporation: 
 
“City” 

 
 
 
By: ___________________________    By: _____________________________ 

City Clerk       City of Mauldin Mayor 
 
 
 
 
 
 
 
 
 
APPROVED AS TO FORM AND 
Legal sufficiency: 
 
 
 
 
By: __________________________ 

John Duggan 
City Attorney 

 
 
 
 
 
 
 
 
 
 
 
 
 



EXHIBIT A 

[To Be Added Upon Finalization of Agreement] 



MINUTES 
CITY OF MAULDIN 

CITY COUNCIL MEETING 
APRIL 19, 2021, 7PM 

 
Members present: Mayor Terry Merritt, Council members Taft Matney, Carol King, Jason Kraeling, 
Michael Reynolds, Dale Black, and Diane Kuzniar. 
Others present: John Duggan, City Attorney; Brandon Madden, City Administrator  
 
1.   Call to Order- Mayor Terry Merritt 

       a.  Invocation- Councilman Reynolds 
       b.  Pledge of Allegiance- Councilman Reynolds 
       c.  Welcome- Mayor Merritt  
 
2.   Proclamations and Presentations  
 

a. Presentation of Funding Award from Piedmont Natural Gas and Duke Energy- Duke Energy 
representatives Steve West and Linda Hannon and Piedmont Gas representative Hank 
McCullough presented checks to the City.  

b. MHS Navy JROTC Air Rifle Team Presentation- Lt. Commander Skirvin was present to accept 
certificates for the team. 

       c. Donate Life Proclamation- Mayor Merritt read the proclamation 
       d. National Day of Prayer Proclamation-Mayor Merritt read the proclamation 
 
City Attorney Duggan spoke on the importance of organ donation, as he is an organ recipient. 
 
 3.  Reading and Approval of Minutes 
 

a. City Council Meeting – March 15, 2021  
 

Motion:  Councilman Black made a motion to accept the minutes with Councilwoman King 
seconding.   
 
Action: The vote was unanimous (7-0). 
 

b. Special Called Council Meeting- April 8, 2021  
 
Motion:  Councilman Matney made a motion to accept the minutes with Councilman Kraeling 
seconding.   
 
Action: The vote was unanimous (6-0).  Councilman Reynolds was not present for the meeting 
and did not vote. 
 

4.   Public Comment- None  
 
5.   Report from City Administrator- No report from City Administrator Brandon Madden.  He asked Pat  
      Pomeroy from the chamber to provide her report.  Ms. Pomeroy reported the chamber is holding   



 events again.  Ms. Pomeroy also said the Leadership class that she and the Mayor were a part of 
     worked hard to obtain money for the Swamp Rabbit Trail, and she is glad to see the Bridgeway  
     and pedestrian bridge projects get started. 

6. Report from Standing Committees

a. Finance and Policy (Chairperson Reynolds)- Chairman Reynolds reported the budget will have first
reading at the May council meeting.

b. Public Safety (Chairperson King)- Chairwoman King said the 13th annual Youth Academy will begin
in June.

c. Public Works (Chairperson Kraeling)
d. Economic Planning and Development (Chairperson Matney)- Chairman Matney said the Parker

Group’s project, Bridgeway Station, and the pedestrian bridge will be starting soon.  We have a lot
going on and are excited to be uniquely Mauldin.

e. Building Codes (Chairperson Kuzniar)
f. Recreation (Chairperson Black)

7. Unfinished Business

Ordinances – Second and Final Reading

a. An ordinance to provide for the annexation of property owned by Tommy Steele Kay, and
located at 409 E. Butler Road (Tax Map Parcel: #0546.01-01-032.00), by one hundred percent
petition method; and to establish a zoning classification of C-2, commercial, for said property

Motion:  Chairwoman Kuzniar made a motion to accept this ordinance on final reading.
Councilman Black seconded the motion.

Councilman Black mentioned this property is across from Pavan on East Butler Road.

Action:  The vote was unanimous (7-0).

b. An ordinance to amend the Mauldin zoning ordinance to introduce a table of allowed uses
applicable to various zoning districts, provide descriptions of the uses allowed, provide
additional standards for conditional and special exception uses, introduce general building
design standards, amend the nonconforming use standards, and other related amendments

Motion:  Chairwoman Kuzniar made a motion to accept this ordinance on final reading.
Councilman Kraeling seconded the motion.

Councilman Reynolds thanked staff and committee for their hard work on this ordinance.

Action:  The vote was unanimous (7-0).



c. An Ordinance to approve the sale of a parcel of property owned by the City located in the City at
126 McDougall Court to Stanley McJunkin, and to Authorize the Mayor to execute the deed and
any other documents necessary to consummate the sale

Motion:  Chairman Kraeling made a motion to accept this ordinance on final reading.
Councilwoman King seconded the motion.

Action:  The vote was unanimous (7-0).

8. New Business

Ordinances – First Reading

a. An Ordinance authorizing the conveyance of certain real property in the City of Mauldin

Motion:  Chairman Matney made a motion to accept this ordinance on first reading.
Councilman Reynolds seconded the motion.

Action:  The vote was unanimous (7-0).

Standing Committee Items

b. Construction Manager At Risk for Mauldin Cultural Center Phase II

    Motion:  Chairman Matney made a motion to consider award the bid for the Construction  
    Manager at Risk (CMAR) for Phase II of the Mauldin Cultural Center renovations to Momentum 
    Construction Services, LLC.  Councilman Black seconded the motion. 

    Action:  The vote was unanimous (7-0). 

c. On Call Electrical Services

Motion:  Chairman Kraeling made a motion to award the bid to Excel Electric for on call 
electrical services.  Councilwoman King seconded the motion. 

   Action:  The vote was unanimous (7-0).  

d. Resolution Approving the Alteration of the Speed Limit on Holland Road

The posted speed limit on one side of Holland Road, which has several public schools and
residential development, is 30 mph.  The posted speed limit on the other side of Holland Road,
which has mostly industrial and commercial development, is 35 mph.  Having a uniform speed
limit of 30 mph on Holland Road will increase safety for vehicular and pedestrian traffic on
Holland Road and will eliminate confusion regarding the correct speed limit.



The City has determined that setting the speed limit on Holland Road in both directions at 30 
mph is appropriate. 

 
              Motion:  Chairwoman King made a motion to accept this resolution and alter the speed limit to         
              30 mph on Holland Road.  Councilman Matney seconded the motion, 
 
               Chairwoman King mentioned the police department did a study and 30 mph is the  
               recommended speed for the roadway. 
  
               Action:  The vote was unanimous (7-0). 
   

e. Resolution authorizing and approving a contract for architectural services for the construction of 
new fire station  
 
City Council is requested to approve a Resolution authorizing and approving a contract with 
Stewart Cooper Newell to provide architectural services for the construction of the new fire 
station. The fiscal impact per the contract is not to exceed $360,000.  
 
Motion:  Chairwoman King made a motion to accept this resolution.  Councilman Kraeling 
seconded the motion. 
 
Action:  The vote was unanimous (7-0). 

 
f. Electronic Document Storage 

 
The Council is requested to consider awarding the bid for an electronic document management 
system to TPM, Inc. 
 
The total estimated one-time cost is $10,500, with a recurring cost of $8,865 annually.   The 
funding for the one-time, upfront, cost is available in the current budget, along with the annual 
cost.   Funding can be budgeted in future budgets, starting with FY2023, to cover the annual 
cost.      
 
Motion:  Chairman Reynolds made a motion to award the bid to TPM.  Councilwoman King 
seconded the motion. 
 
Councilwoman King said she was so happy to see this done.  She has wanted an electronic 
document system for the City since she was elected to Council. 
 
Action:  The vote was unanimous (7-0). 
 

  9.  Public Comment- The Mayor explained the rules for the public comment period. 
 
       Dean Kirkland:  Private Kirkland reporting for duty.  Mr. Mayor, you read that beautiful Bible verse.   
       Why don’t you live that way?  Why did you pick a fight with me at the door that night when you put  
       your damn face at my nose.  I come down here to headhunt tonight, politically.   
 
 



 Tommy Shaleuly: Mr. Madden, have you lost weight?  You look good.  Son of a gun, you look good.   
  It has been a year since I have been here.  This audio and the TVs are great.  Really great.  That is all I 
  wanted to say.  What a great job. 

10. Council Concerns- Councilman Matney mentioned pride in the City.  He is concerned with the way
the City looks and how we want to present ourselves.  There is a saying, don’t dress for the job you
have, dress for the job you want.  He spends a fair amount of time going through his neighborhood
and up and down North Main, and he sees a lot of trash.  We have trash throughout the City.  It
sends a bad message to people who come through town.  He would like to come up with a solution
for picking up trash, things people throw out of their cars.  There is also a lack of clean-up of debris
from automobile accidents.

We have moldy wayfinding signs; directional signs don’t look good.  The entranceway sign needs to
be cleaned.  He thinks this doesn’t have to be directly a clean-up done by the City, but the public
need to be involved in the clean-up as well.  Judge Martin suggested a Take Pride in Mauldin Day,
where residents can get involved with the clean-up of the City.

11. Adjournment- Mayor Merritt adjourned the meeting at 8:00 p.m.

Respectfully Submitted, 
Cindy Miller 
Municipal Clerk  



 
 
 
 
 
 
 
 
EXHIBIT B 
 
[To Be Added Upon Finalization of Agreement] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 































EXHIBIT C 

[To be added once developed and finalized by the Contractor and accepted by the Owner;] 
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	AGREEMENT FOR THE PURCHASE AND SALE OF REAL PROPERTY
	ARTICLE 1  PURCHASE AND SALE
	1.1 Agreement of Purchase and Sale.  Subject to the terms and conditions set forth herein and for and in consideration of the mutual promises of the parties made herein and other good and valuable consideration, the receipt and sufficiency whereof are...
	(a) that certain land containing approximately 8.23 acres and located at 700 E. Standing Springs Rd., Simpsonville, SC 29680, Greenville County TMS# M0293000100800, as shown on Exhibit A, attached hereto and incorporated herein by reference and to be ...
	(b) those rights, easements and appurtenances pertaining to the Land (all collectively referred to as the “Related Rights”); and,
	(c) all improvements (the “Improvements”) on the Land (the Land, the Related Rights and the Improvements being hereinafter sometimes collectively referred to as the “Real Property”); and,
	(d) all of Seller’s right, title and interest in, to and under all governmental permits, licenses and approvals, if any, belonging to or inuring to the benefit of Seller and pertaining solely to the Real Property, to the extent that such permits, lice...

	1.2 Property Defined.  The Real Property and the Intangible Property are hereinafter sometimes referred to collectively as the “Property.”
	1.3 Permitted Exceptions.  The Property shall be conveyed, and Purchaser shall accept the Property, subject to the matters which are, or are deemed to be, Permitted Exceptions pursuant to ARTICLE 2 hereof (herein referred to collectively as the “Permi...
	1.4 Consideration For Purchase:  Within thirty (30) days from the execution of this property sale agreement (PSA) by the Purchaser and the Seller, the Purchaser shall obtain a certified appraisal of the Property. A copy of the appraisal shall be promp...
	1.5  The sum of One Million Five Hundred Seventy-Five Thousand and no/100 Dollars ($1,575,000.00).  shall be payable as follows:
	(a) Earnest Money - $5,000.00; and,
	(b) The remainder payable in cash or other immediately available funds at Closing.

	1.6 Earnest Money.  Within three (3) days of the Effective Date, Purchaser shall deposit $5,000.00 (the "Earnest Money") with Duggan & Hughes, LLC, (“Escrow Agent”).  Escrow Agent shall deposit the Earnest Money in a federally regulated financial inst...
	1.7 Tax Credit/Deduction: Purchaser acknowledges that a part of Seller’s consideration for the conveyance of the Property to the Purchaser is Seller’s intent to take as a Federal and State tax credit or deduction the gift/donation by the Seller to the...
	1.8 Independent Consideration.  Seller hereby acknowledges that Purchaser, in evaluating the Property and performing its due diligence investigation of the Property, will devote internal resources and incur expenses and that such efforts and expenses ...

	ARTICLE 2  INSPECTION PERIOD
	2.1 Right of Inspection.  Purchaser shall have a period of thirty (30) days from the Effective Date in which to perform due diligence and conduct and approve any investigations and studies Purchaser deems necessary (the “Inspection Period”).  During t...
	2.2 Seller Deliveries.  To the extent in Seller’s possession or easily accessible to Seller and not already delivered, Seller hereby agrees to deliver to Purchaser within five (5) days following the Effective Date, copies of all materials described be...
	(a) Copies of all environmental reports related to the Property, including, but not limited to, Phase I and Phase II environmental assessment reports;
	(b) Copies of surveys and site plans related to the Property;
	(c) Copies of engineering reports related to the Property;
	(d) Copies of all utility agreements and reservations related to the Property;
	(e) Copies of all leases;
	(f) Copies of all title insurance policies and title exception documents for the Property; and,
	(g) Copy of Lease Agreement With Option and First Right Of Refusal by and between Seller and Specialty LBM Holdings of SC, LLC dated July 1, 2015, and Addendum thereto dated June 4, 2019 (herein collectively “Lease Agreement”).

	2.3 Right of Termination.  At any time during the Inspection Period, Purchaser may terminate this PSA and all Purchaser’s obligations for any reason whatsoever, in its sole discretion.  If Purchaser deems the Property unsatisfactory, Purchaser may ter...

	ARTICLE 3  TITLE AND SURVEY
	3.1 Title Examination; Commitment for Title Insurance.  Purchaser shall obtain from the title insurance company of its choice (the “Title Company”), a commitment for an ALTA 2006 Owners Policy of Title Insurance (the "Title Commitment") within sixty (...
	3.2 Survey.  Purchaser shall, at Purchaser's expense, employ a reputable surveyor or surveying firm, licensed by the State of South Carolina, to survey the Property and prepare and deliver to Purchaser and Seller during the Inspection Period a boundar...
	3.3 Title Objections; Cure of Title Objections.  Prior to the expiration of the Title Review Period, Purchaser shall give written notice to Seller of objections to any exceptions disclosed in the Title Commitment.  Any exception in the Title Commitmen...
	If Seller determines, within its discretion, that it is reasonably unable to remove, satisfy or otherwise cure any such title exceptions, Purchaser’s sole remedy hereunder in such event shall be either: (i) to accept title to the Property subject to s...
	3.4 Conveyance of Title.  At Closing, Seller shall convey and transfer to Purchaser, by General Warranty Deed, such title to the Property as will enable the Title Company to issue to Purchaser, at Purchaser's expense, an ALTA Owner’s Policy of Title I...
	(a) The lien of all ad valorem real estate taxes and assessments not yet due and payable as of the date of Closing, subject to proration between the parties as herein provided;
	(b) local, state and federal laws, ordinances or governmental regulations, including but not limited to, building and zoning laws, ordinances and regulations, now or hereafter in effect relating to the Property;
	(c) easements for utilities and road rights of way serving the Property but which do not adversely affect intended development and use thereof;
	(d) items which are, or become, Permitted Exceptions pursuant to Sections 4.3 or 4.5 hereof; and,
	(e) The Lease Agreement as set forth in Section 2.2 (g).

	3.5 Amendments to Title Commitment.  Purchaser shall have the right to object to any title exceptions first raised by the Title Company in any amendments to the Title Commitment issued after the effective date of the Title Commitment by giving written...

	ARTICLE 4  CLOSING
	4.1 Closing.  If Purchaser does not terminate during the Inspection Period, the Closing of the sale of the Property shall occur on or before the thirtieth (30th) day following the expiration of the Inspection Period.  Prior to the expiration of said t...
	4.2 Seller’s Obligations at Closing.  At Closing, Seller shall:
	(a) deliver a General Warranty Deed conveying fee simple title, in proper form for recording, conveying good, marketable and insurable fee simple title to the Property, free and clear of all liens, encumbrances, easements and restrictions except permi...
	(b) deliver to the Title Company any standard affidavits as may be required by the Title Company;
	(c) deliver to the Title Company such evidence as the Title Company and/or Purchaser’s counsel may reasonably require as to the authority of the person or persons executing documents on behalf of Seller as well as any standard Seller’s affidavits as m...
	(d) deliver to Purchaser possession of the Property, subject only to the permitted exceptions;
	(e) deliver to Purchaser an affidavit duly executed by Seller stating that Seller is not a “foreign person" as defined in the Federal Foreign Investment in Real Property Tax Act of 1980 and the 1984 Tax Reform Act;
	(f) deliver to Purchaser a residency certification as required by South Carolina and federal laws;
	(g) deliver such additional documents as shall be reasonably required to consummate the transaction contemplated by this PSA; and,
	(h) assign and deliver to Purchaser the Seller’s interest and rights in the Lease Agreement as identified in Section 2.2 (g).

	4.3 Purchaser’s Obligations at Closing.  At Closing, Purchaser shall:
	(a) deliver to Escrow Agent the full amount of the Purchase Price, as increased or decreased by credits, prorations and adjustments as provided in Section 4.5 hereof, in immediately available federal funds wire transferred to Escrow Agent’s Account pu...
	(b) deliver such evidence as the Closing Attorney and\or Seller’s counsel may reasonably require as to the authority of the person or persons executing documents on behalf of Purchaser;
	(c) deliver to the Closing Attorney a duly executed closing statement; and deliver such additional documents as shall be reasonably requested by the Closing Attorney or required by this PSA or by any applicable law to consummate the transaction contem...
	(d) accept assignment from Seller of the Lease Agreement set forth in Section 2.2 (g) according to all terms and conditions thereof, with Seller having no further interest therein nor responsibilities thereunder, except as set forth in Section 4.4(d).

	4.4 Closing Costs.
	(a) Seller shall satisfy or pay (1) all mortgages and other liens with respect to the Property; and (2) all of Seller’s legal and accounting fees.
	(b) Purchaser shall pay for (1) title insurance premiums; (2) all of Purchaser’s legal fees; (3) loan fees and costs; (4) costs of all inspections; (5) cost of new survey, if any; and (6) such other ordinary and usual costs of closing including the co...
	(c) Except as otherwise provided herein, all other costs and expenses incident to this transaction and the Closing thereof shall be paid by the party incurring same.
	(d) Credits and Prorations.  Ad valorem taxes and assessments levied against the Property for the calendar year in which Closing occurs shall be apportioned with respect to the Property as of 12:01 a.m., on the day of Closing, as if Purchaser were ves...

	4.5 Conditions Precedent to Obligation of Purchaser.  The obligation of Purchaser to consummate the transaction hereunder shall be subject to the fulfillment on or before the Closing Date (or such earlier time as otherwise required hereby) of all of t...
	(a) All of the representations and warranties of Seller contained in this PSA shall be true and correct in all material respects as of the Closing Date, as if made and updated as of the Closing Date (without any reference to “knowledge”);
	(b) Seller shall have performed and observed, in all material respects, all covenants and agreements of this PSA to be performed and observed by Seller as of the Closing Date;
	(c) Approval for financing for the purchase and upfit of the Property;
	(d) All other conditions precedent to Purchaser’s obligation to consummate the transaction hereunder (if any) which are set forth in this PSA shall have been satisfied on or before the Closing Date.

	4.6 Conditions Precedent to Obligation of Seller.  The obligation of Seller to consummate the transaction hereunder shall be subject to the fulfillment on or before the Closing Date of all of the following conditions, any or all of which may be waived...
	(a) Purchaser shall have delivered to Seller all of the items required to be delivered to Seller by    Purchaser or Purchaser’s agents pursuant to the terms of this PSA, including but not limited to, those provided for in Section 1.4 and 4.3;
	(b) All of the representations and warranties of Purchaser contained in this PSA shall be true and correct in all material respects, including the approval and the authority of the Purchaser, to consummate this PSA as of the Closing Date, as if made a...
	(c) Purchaser shall have performed and observed, in all material respects, all covenants and agreements of this PSA to be performed and observed by Purchaser as of the Closing Date; and,
	(d) All other conditions precedent to Seller’s obligation to consummate the transaction hereunder (if any) which are set forth in this PSA shall have been satisfied on or before the Closing Date.


	ARTICLE 5  REPRESENTATIONS, WARRANTIES AND COVENANTS
	5.1 Representations and Warranties of Seller.  Seller hereby makes as of the Effective Date the following representations and warranties to Purchaser, which representations and warranties shall be true and correct in all material respects as of the Cl...
	(a) Organization and Authority.  Seller has the full right and authority to enter into this PSA and to convey fee simple title to the Property pursuant hereto and to consummate or cause to be consummated the transactions contemplated herein. The perso...
	(b) Consents.  Seller has obtained all consents and permissions (if any) related to the transactions herein contemplated and required under Seller’s organizational documents or any covenant, agreement, encumbrance, law or regulation by which Seller or...
	(c) Pending Actions.  No action, suit, arbitration, administrative or judicial proceeding, or unsatisfied order or judgment is pending or, to Seller’s knowledge, threatened against Seller which pertains directly to the Property or the transaction cont...
	(d) Environmental.  To the best of Seller’s knowledge, the Property does not contain any Hazardous Substances (as hereinafter defined) nor is the Property otherwise contaminated with any chemicals or toxic substances, which if present, in or on the Pr...
	(e) Condemnation.  Seller has received no notice of, nor to the best of Seller’s knowledge is there, any pending, threatened or contemplated action by any governmental authority or agency having the power of eminent domain, which might result in any p...
	(f) Conflicts.  There is no agreement to which Seller is a party, or binding on Seller, which is in conflict with this PSA.
	(g) Financial Status.  Seller is solvent, has not made a general assignment for the benefit of its creditors, and has not admitted in writing its inability to pay its debts as they become due. Seller has neither filed, nor does it contemplate the fili...

	5.2 Survival of Seller’s Representations and Warranties.  The representations and warranties of Seller set forth in Section 5.1 shall survive Closing for a period of one (1) year (the “Survival Period”), unless notice setting forth a specific claim un...
	5.3 Covenants of Seller.  Seller hereby covenants with Purchaser, from the Effective Date until the Closing or earlier termination of this PSA, as follows:
	(a) Maintenance of Property.  Seller shall maintain the Property in a manner generally consistent with the manner in which Seller has maintained the Property prior to the Effective Date;
	(b) Execution of New Contracts.  Seller shall not, without Purchaser’s prior written consent in each instance (which consent may be withheld in Purchaser's sole discretion), enter into any contract or agreement or further lease that will be an obligat...
	(c) Disposition of the Property and Other Matters.  For so long as this PSA remains in force, Seller shall not, without Purchaser’s prior written consent in each instance (which consent may be withheld in Purchaser's sole discretion):
	(1) sell, assign, further rent, lease, convey (absolutely or as security), grant a security interest in, or otherwise encumber or dispose of, the Property (or any interest or estate therein), change or request a change in the zoning classification of ...
	(2) enter into any contract that will be an obligation affecting the Property subsequent to the Closing.


	5.4 Representations and Warranties of Purchaser.  Purchaser hereby makes the following representations and warranties to Seller as of the Effective Date:
	(a) Authority.  This PSA has been duly authorized, executed and delivered by Purchaser, is a valid and binding obligation of Purchaser and is enforceable against Purchaser in accordance with its terms subject to (i) applicable bankruptcy, insolvency, ...
	(b) Consents.  Purchaser has obtained all consents and permissions (if any) related to the transactions herein contemplated and required under Purchaser’s organizational documents or any covenant, agreement, encumbrance, law or regulation by which Pur...
	(c) Pending Actions.  There is no action, suit, arbitration, administrative or judicial administrative proceeding, or unsatisfied order or judgment pending or, to Purchaser’s knowledge, threatened against Purchaser or the transaction contemplated by t...
	(d) Conflicts.  There is no agreement to which Purchaser is a party, or binding on Purchaser, which is in conflict with this PSA.

	5.5 Survival of Purchaser’s Representations and Warranties.  The representations and warranties of Purchaser set forth in Section 5.4 shall survive Closing for a period of one (1) year after the Closing Date.

	ARTICLE 6  DEFAULT
	6.1 Default by Purchaser.  If the sale of the Property as contemplated hereunder is not consummated due to Purchaser’s default hereunder, then Seller shall be entitled, as its sole and exclusive remedy for such default, to terminate this PSA and recei...
	6.2 Default by Seller.  If the sale of the Property as contemplated hereunder is not consummated due to Seller’s default hereunder, then Escrow Agent shall refund the Earnest Money to Purchaser, on demand, without prejudice to any other rights or reme...
	6.3 Notice of Default; Opportunity to Cure.  Neither Seller nor Purchaser shall be deemed to be in default hereunder until and unless such party has been given written notice of its failure to comply with the terms hereof and thereafter does not cure ...

	ARTICLE 7  RISK OF LOSS
	7.1 Risk of Loss.  Until the purchase of the Property has been consummated on the Closing Date, all risk of loss of, damage to, or destruction of, the Property (whether by fire, flood, tornado or other casualty, or by the exercise of the power of emin...
	7.2 Casualty or Condemnation. In the event of any damage to or destruction of any material portion of the Property or in the event of any taking or threat of taking by condemnation (or any conveyance in lieu thereof) of any material portion of the Pro...
	7.3 Notice of Condemnation or Casualty. Seller shall notify Purchaser immediately upon Seller’s receiving notice of the occurrence or existence of any damage, destruction, condemnation or threat of condemnation affecting the Property and, at the same ...

	ARTICLE 8  COMMISSIONS
	8.1 Representation and Indemnity.  Purchaser and Seller each hereby represents and warrants to the other that it has not disclosed this PSA or the subject matter hereof to, and has not dealt with, any real estate broker, agent or salesman so as to cre...
	8.2 Survival.  This Article 8 shall survive the rescission, cancellation, termination or consummation of this PSA.

	ARTICLE 9  MISCELLANEOUS
	9.1 Confidentiality; Public Disclosure.  Without the prior written consent of Seller, (i) Purchaser will not disclose to any person, other than their legal counsel or a proposed lender, either the fact that this PSA has been entered into or any of the...
	9.2 Assignment. Purchaser may not assign its rights under this PSA to any entity controlled by or under common control of Purchaser or in which Purchaser has a majority interest without Seller’s consent, in Seller’s sole discretion, and may otherwise ...
	9.3 Notices.  Any notice pursuant to this PSA shall be given in writing by (a) personal delivery, or (b) reputable overnight delivery service with proof of delivery, or (c) by facsimile with written confirmation of delivery, or (d) by email with writt...
	9.4 Modifications.  This PSA cannot be changed orally, and no agreement shall be effective to waive, change, modify or discharge it in whole or in part unless such agreement is in writing and is signed by the parties against whom enforcement of any wa...
	9.5 Calculation of Time Periods.  Unless otherwise specified, in computing any period of time described in this PSA, the day of the act or event after which the designated period of time begins to run is not to be included and the last day of the peri...
	9.6 Successors and Assigns.  Subject to Section 9.2 hereof, the terms and provisions of this PSA are to apply to and bind the successors and permitted assigns of the parties hereto.
	9.7 Entire Agreement.  This PSA, including the exhibits, contains the entire agreement between the parties pertaining to the subject matter hereof and fully supersedes all prior written or oral agreements and understandings between the parties pertain...
	9.8 Further Assurances.  Each party agrees that it will, without further consideration, execute and deliver such other documents and take such other action, whether prior or subsequent to Closing, as may be reasonably requested by the other party to c...
	9.9 Counterparts.  This PSA may be executed in counterparts, and all such executed counterparts shall constitute and be part of the same agreement. Facsimile or electronically mailed copies of executed counterparts shall be deemed to be the same as or...
	9.10 Email\Facsimile Signature.  The parties hereto agree that executed counterparts of this PSA scanned and emailed or transmitted by facsimile shall be deemed to constitute an original signature and be the binding agreement of each party hereto for ...
	9.11 Severability.  If any provision of this PSA is determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this PSA shall nonetheless remain in full force and effect.
	9.12 Applicable Law.  This PSA is performable in the State of South Carolina and shall in all respects be governed by, and construed in accordance with, the substantive federal laws of the United States and the laws of such state.  Seller and Purchase...
	9.13 No Third Party Beneficiary.  The provisions of this PSA and of the documents to be executed and delivered at Closing are and will be for the benefit of Seller and Purchaser only and are not for the benefit of any third party, and accordingly, no ...
	9.14 Attorneys’ Fees.  In the event litigation is required by either party to enforce the terms of this PSA, the prevailing party of such action shall, in addition to all other relief granted or awarded by the court, be entitled to judgment for reason...
	9.15 Captions.  The section headings appearing in this PSA are for convenience of reference only and are not intended, to any extent or for any purpose, to limit or define the text of any section or any subsection hereof.
	9.16 Construction.  The parties acknowledge that the parties and their counsel have reviewed and revised this PSA and that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party shall not be em...
	9.17 Termination of Agreement.  It is understood and agreed that if either Purchaser or Seller terminates this PSA pursuant to a right of termination granted hereunder, such termination shall operate to relieve Seller and Purchaser (in which event the...
	9.18 Survival.  All provisions of this PSA, which are not fully performed as of Closing, shall survive Closing subject to the terms and provisions set forth in this PSA and specifically, the provisions of this Article 9 shall survive the Closing or te...
	9.19 Time of Essence.  Time is of the essence with respect to this PSA.
	9.20 Effective Date.  The Effective Date shall be the date this PSA is signed by both parties and if both parties do not sign on the same date, it shall be the date on which the Agreement is signed by the last party to sign.  If one of the parties fai...
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